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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

CLOCKWORK IP, LLC
Petitioner,

Cancellation No. 92057941

)
)
)
)
V. )
) Reg. No. 3,618,331
)
)
)
)
)

BARNABY HEATING & AIR , and
McAFEE HEATING AND AIR
CONDITIONING CO., INC.

Respondens.

PETITIONER CLOCKWORKIP, LLC'S MOTION FOR SUMMARY JUDGMENT

Petitioner Clockwork IP, LLE" Clockwork”), by counsel, pursuant to section Z.() of
title 37 of the Code of Federal Regulations and Federal Rule of Civil Proceduesétfully
moves the Board to enter summary judgment in its favor and to cancel U.S. Reg. No. 3,618,331.
As demonstrated in Clockwork’s Memorandum of Points & Authorities in Support of its Motion
for Summary Judgment and its accompanying exhibits, there are no materianguestact,
and Clockworkis entitled to judgment as a matter of lawits fraud clainbecause Regspmdent
Barnaby Heating & Air procured U.S. Reg. No. 3,618,331 by committing fraud on thel Unite
States Patent and Trademark Officehat registration is therefore void ab initio and must be
cancelled.

Moreover, due to the fast-approaching pretrial disclosure deadline and start of
Petitioner’s trial testimony period, Petitioner respectfully requests thatodue Btay
proceedings pending resolution of this dispositive motion, or alternatively thab#rd conduct

an expedited review of this motion.



Regpectfully submitted,
CLOCKWORK IP, LLC

Filed via ESTTA:May 26, 2015 By: /Brad R. Newberg/
Brad R. Newberg
bnewberg@mcguirewoods.com
McGuireWoods LLP
1750 Tysons Boulevard
Suite 1800
Tysons Corner, VA 22102-4215
(703) 712-5061
(703) 712-5187 (fax)

Amanda L. DeFord
adeford@mcguirewoods.com
McGuireWoods LLP

One James Center

901 East Cary Street

Richmond, Virginia 23219

(804) 775-7787

(804) 698-2248 (fax)

Attorneys for Petitioner Clockwork IP, LLC



CERTIFICATE OF SERVICE

OnMay 26 2015, in addition to this document being filed via ESTTAyas sent by first
class mail tahe following counsel of record:

Julie Celum Garrigue
Celum Law Firm PLLC
11700 Preston Rd
Suite 660 Pmb 560
Dallas, TX 75230

Counsel for Respondent Barnaby
Heating & Air

Melissa Replogle
Replogle Law Office LLC
2661 Commons Blvd.
Suite 142

Beavercreek, OH 45431

Counsel for Assignee McAfee Heating

& Air Conditioning Co., Inc.

/Amanda L. DeFord/
Amanda L. DeFord




IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

CLOCKWORK IP, LLC )
)
Petitioner, )
)

V. ) Cancellation No. 92057941

) Reg. No. 3,618,331

BARNABY HEATING & AIR , and )
)
)
)
)

McAFEE HEATING AND AIR
CONDITIONING CO., INC.

Respondens.
PETITIONER CLOCKWORK IP, LLC 'S MEMORANDUM

OF POINTS AND AUTHORITIES IN SUPPORT OF ITS
MOTION FOR SUMMARY JUDGMENT




PetitionerClockwork IP, LLC(“ClockworK’), by counsel, states the following in support

of its Motion for Summary Judgment:
INTRODUCTION

Respondent Barnaby Heating and Air (“Barnaby”) obtained the registratitmefor
COMFORTCLUB Mark embodied in U.S. Reg. No. 3,618,8B¢ “BARNABY Mark” or the
“Registration”) by committing fraud on the United States Patent and Tradéffack
("USPTQO”). It twice falsely declared with full knowledge of the consequences associated with
making a false statementhat Barnaby owned the BARNABY Mark and that no other entity
possessed rights in a mark identical or confusingly similar to the BARNABMKM

At the close of discovery, the record before the Board establishes congltisatddoth
of those statements are false, and that Barnaby knew, or at a minimum should have known, of
their falsity at the times it made both statements. As a result, the Registration is voim a
and Clockwork is entitled to judgment as a matter of law on its fraud &laim.

BACKGROUND

Petitioner Clockwork IP, LLGs an intellectual property holding company tbains the
COMFORTCLUB Mark (the “CLOCKWORK Mark”). Decl. of Rick Yohn (“Yohn Decl.”)
15) Since at least as early as 2003, and possibly as early as 2001, Clockwork has tieense
CLOCKWORK Mark to the franchisees of Clockwork’s sistatity, One Hour Air
Conditioning Franchising, LL@he “OHAC franchisees;)as well as to the affinity members of
AirTime500, LLC, which is a membership organizataperated byClockwork’sformersister

entity, Success Group International (“SGI”), for use in connection with electrical bphgmand

! While there are significant additiahreasons based on the record (not presentedveyehe
BARNABY Mark should be cancelled, including significant additional evidenetaelto
Barnaby’s fraud, Petitioner brings this motion on very specific indisputable grounds.
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heating and air conditionirgervices’ (Yohn Decl.{{ 6-7; see alsdecl. of Robin Faust
(“Faust Decl.”) 13.) Between 2003 and 2008, Clockwork licensieel CLOCKWORK Mark to
at least 100 OHAC franchisees)d from 2006 to 2008, it licensed that mark to up to seven
Texas OHAC franchiseesY@hn Decl. 11 7-3.

Clockwork is also the owner of the pending U.S. Trademark Application Serial No.
85/880,911, which it filed with the USPTO on March 20, 2013, to register the CLOCKWORK
Mark in connection with “prepaid services for heatwgntilating and air conditioning systeins
in International Class 36 and for “repair, maintenance, and installation senvibesfield of
plumbing, heating, ventilation, and air conditioning” in International Class $3eeEx. 1 to
Decl. of Amanda DEord (“DeFord Decl.”).)On May 21, 2013, the Examining Attorney issued
an Office Action, denying Clockwork’s application on the ground that the CLOCKW MR
was confusingly similar to the previously registered BARNABY Ma&egViay 21, 2013
Office Action Outgoing.available attdsr.uspto.gov.)

Clockwork was shocked. Barnaby had been a member of the SGI membership
organization, AirTime500, since August 200Nighthawk AirTime Member Agreement
(“Nighthawk Agreement”), Ex. 2 to DeFord Declits membeship provided Barnaby with a

license to use the CLOCKWORK Mark in connection with its heating and air conditioning

2 Clockwork and SGI are no longer related entities. However, they were relategl therkey
events in this matterFaust Decl. 3

3 Barnaby has previously attempted to argue that Clockwork abandoned its application and
therefore doesot have standing in this case. But that argument ignores that Clockwork filed a
request to revive hCLOCKWORK Markapplication, which the USPTO granted on December
12, 2014. $eeEx. 1 to DeFord Declsee alsdec. 12, 2014 Notice of Revive Application,
available attsdr.uspto.gov.) It also ignores that, as demonstrated below, Barnaby faileg to de
Request for Admission No. 37, thus conclusively admitting that its standing argumehioist
merit. See, e.gFox Rest. Concepts, LLC v. Sunshine C&C, INo. 91208911, 2014 WL
5908011, at *1 (T.T.A.B. Oct. 31, 2014); Fed. R. Civ. P. 36(a).
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services. (Faust Decl.3]) It did not give Barnaby ownership over the narknyintellectual
property rights at all; ivas just a regular membend{ Nighthawk Agreement, Ex. 2 to DeFord
Decl.) In fact, he Nighthawk AirTime Membershipgkeement that Barnaby signedtough its
owner and principal ptner Charles Barnabynade it explicit that “AirTime[, not Barnaby,]
wholly owns and/or has protectable legal rights in and to the AirTime Resoureéisew(a) the
legal protection derives from being confidential, proprietary, or trade sefoahation of
AirTime, (b) the AirTime Resources are subject to copyrightetraatk, tradename, and/or
patent rights of AirTime, and/or (c) the AirTime Resources are othepnagected by law or by
the terms of this Agreement(Nighthawk Agreement, Ex. 2 to DeFord DedBarnaby further
agreed to “[n]ot use any or all of the AirTime Resources for any purpose othgitshaalid
participation in the AirTime program” and acknowledged that “nothing in this Aggaeshall
be construed as conveying to [Barnaby] (i) any right, title, or interest orighpin or to any
AirTime Resources.”Id.

Yet, on March 13, 2008, after being an AirTime500 affinity memiering access to the
AirTime500 Resources, and beingregularcontact withnumerous SGI representatives,
including SGI coach, Robin Faust, for over seven months, Barnaby filed an applioat
register the BARNABY Markin violation of the Nighthawk Agreement. (Mar. 13, 2008
Application to Register BARNABY Mark (“Barnaby Appl.”), Ex. 3 to DeFord De€aust Decl.
19 4, 6-8; Exs. A-C to Faust Dec) In support of that apipation, Barnabyknowingly made the
false material statements that Barnaby was “the owner of the trademark/sexkcsonoght to
be registered” and that “no other person, firm, corporation, or association hasithe uge the
mark in commerce, eithen the identical form thereof or in such near resemblance thereto” as to

be likely to cause confusionS€eBarnaby Appl., Ex. 3 to DeFord Dexl
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Around the same time, specifically on March 17, 2008, Mr. Barattepdedhe SGI
AirTime 500 Expo and Seni@ales Technician classvhere SGI/AirTime discussed the
benefits of their program, including use of the CLOCKWORK Madkled]. of Chelsea Crew
(“Crew Decl.”) 1 34; Ex. 1to Crew Decl.; Barnaby’'s Ap16, 2015 Discovery Responses
(“Apr. 16 Disco. Resp), Ex. 5 to DeFord Decl. (response to Interrogatory NehBrein
Barnaby admits that Mr. Barnaby attended the Senior Techiclapproximately March 10-15,
2008).) As a requirement for attending that class, Mr. Barnaigyedan agreement to not share
or use anything learnatlring the course.S¢eEx. 1to Crew Decl.) Then a few months later,
on August 27, 2008arnaby knowingly made the same material false staterasrsscribed
above in response to affioe action that refused registration for failure to provaseacceptable
specimen of use.S¢eAug. 27, 2008 Response to Office Action (“Resp. to OA”), Ex. 4 to
DeFord Decl. Apr. 16 Disco. Resp., Ex. 5 to DeFord Decl. (response to Interrogatory;No. 5)
Ex. 6 to DeFord Del. (containing documents produced by Barnaby that show Charles Barnaby
attendedht the SGI Airtime500 Expo in March 2008Having managed to pull the wool over
the USPTQO'’s eyes, Barnaby was issued the Registration that was rededthgainst
Clockwork’s application to register the CLOCKWORK Mark.

Knowingthat it possessesuperior rights in COMFORTCLUB and that Barnatyst
have committed fraud on the USPTO to obtain the Registration, Clockwork filed the above-
captioned cancellation proceeding. Now, with discovery closed eswbedthat irrefutably
establishe8arnaby’s fraudn the USPTO, Clockwork seeks judgment as a matter of lais on

fraud claim.
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STANDARD OF REVIEW

A petitioner is “entitled to summary judgment when it has demonstrated that there are no
genuine issues as to any material fact, and that it is entitled to judgment as a nheattér of
Medinol Ltd. v. Neuro Vasx, In&67 U.S.P.Q.2d (BNA) 1205, 1208 (T.T.A.B. 2003); Fed. R.
Civ. P. 56(a)see also Celotex Corp. v. Catret77 U.S. 317, 323 (1986). Although “[t]he
evidence must be viewed in a light most favorable to the nonmoving party, and allglestifia
inferences are to be drawn in the nonmovant’s fawedinol 67 U.S.P.Q.2d (BNA) at 1208,
themere existence offactual dispute is not sufficient to avoid summary judgment; a dispute is
“genuine” only if a reasonable fatthder could find for the responderand it is “material” only
if it could affect the outcome of tlmancellatiorproceeding.Anderson v. Liberty Lobby, Inc.
477 U.S. 242, 248 (19863ee also Kipling Apparel Corp. v. Riddo. 91170389, 2007 WL
1207190, at *2 (T.T.A.B. Apr. 16, 2007). Moreover, “[tlhe nonmoving party may not rest on the
mere allegations of its pleadings and assertions of counsel, but must desigriitepgpons
of the record or produce additional evidence showing the existence of a genuine materiaf
fact for trial.” Fram Trak Indus., Inc. v. Wiretracks, LLZ7 U.S.P.Q.2d (BNA) 2000, 2004
(T.T.A.B. 2006).

ARGUMENT

At the close of discovery — and without Clockwosedingto introducebarely any ofts
own affirmative evidence- the indisputable merial facts before the Board conclusively
establish that Barnaby procured the Registration by committing fraticed'SPTO The
Registration is therefore void ab initio and must be cancefieg, e.gHurley Int'l LLC v.

Volta, 82 U.S.P.Q.2¢BNA) 1339 (T.T.A.B. 2007).
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“Fraud in procuring a trademark registration occurs when an applicant istraggn
knowingly makes false, material representations of fact in connectibrawiapplication to
register.” Kipling, 2007 WL 1207190, at *2See alsdSierra Sunrise Vineyards v. Montelvini
S.P.A, No. 92048154, 2008 WL 4371318, at *2 (T.T.A.B. Sept. 10, 20@84tinol 67
U.S.P.Q.2d (BNA) at 12Q%irst Int’l Servs. Corp. v. Chuckles In& U.S.P.Q.2¢dBNA) 1628,
1634 (T.T.A.B. 1988 Although an ingént to deceive is a necessary prerequisite to a finding of
fraud, “[t]he appropriate inquiry is . . . not into the registrant’s subjective intentatr into
the objective manifestations of that intenMedinol 67 U.S.P.Q.2d (BNA) at 1208ee also
Chuckles5 U.S.P.Q.2d (BNA) at 163B[W]e recognize that it is difficult, if not impossible, to
prove what occurs in a person’s mind, and that intent must often be inferred from the
circumstances and related statement made by that persBat™jlifferently, fraud occurs where
theapplicant “makes material representations of fact in its declaration wikicbwits or should
know to be false or misleadingMedinol 67 U.S.P.Q.2d (BNA) at 120Sierra Sunrise2008
WL 4371318, at *3 (“[P]roof of specific intent is not required, rather, fraud occurs when an
applicant or registrant makes a false material representation that the applregnidtoant knew
or should have known was false.” (citation and internal quotation marks omitted)).

Applying that framevork here there is no question that Barnaby committed fraud on the
USPTO wherseekingo registethe BARNABY Mark. Specifically, the record irrefutably
establishes thaflr. Barnabyknowingly madeat a minimumthe followingtwo false, material
representationin support oits initial application on March 13, 2008, and again in support of a
response to an office action on August 27, 20@8thatBarnaby was “the owner of the
trademark/service mark sought to be registered,” and (2) that “no other persopnpforation,

or association has the right to use the mark in commerce, either in identicahéoewf tor in
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such near resemblance thereto as to be likely . . . to cause confusion, or to cakee onigt
deceivé (collectively, the Barnaby Statements”)SeeBarnaby’sAppl., Ex. 3 to DeFord Degl.
Resp. to OA, Ex. 4 to DeFord DeclQiven that Barnaby itself was a nerclusive licensee of
the CLOCKWORK Mark at the time he registered the identical BARNABY Mark, itnd toa
imagire a more conclusive case of frau@eeFaust Decl. § 3; Yohn Decl. {1 6-9.)

As an initial point, lhereis no disputeliatthe Barnaby Statements draaterial
representatiorifsecause ownership of a mark is a prerequisite to registratiotharmexistence
of an identical or confusingly similar mark could result in denial of the ap@ic&ee, e.gl5
U.S.C. § 1051 (permitting ongnownerto seek registration of a trademariki); 8 1052(d)
(prohibiting registration of a mark that is identical or confusing similar to a seaidk)
Moreover, there can be no dispute thatrdeord establishes that the Barnaby Statements are
falseand that Barnaby knew, or should have known, ttiestatemestwerefalse at the time it
made them

In fact, Barnaby has concedédbse preciseoints in thiscase. As the Board is well
aware, Barnaby has consistently demonstratednwillingness to respond timely or completely
to Clockwork’s First Set of Requests for Production, First Set of Interroggtand First Set of
Requests for Admission, including the most recent attempts to avoid its discovertyiatgiga
that are discussed more fully in Clockwork’s Motion for Discovery Sanctions ang dnt
Judgment. Most pertinent hereBarnaby’s failureonthree separateccasions to respond to
severabf Clockwork’'sRequest for Admission*RFA”). (SeePet’r's Requests for Admission
(“Petr's RFAS”) Ex. 8 toDeFordDecl.; Apr. 16 Disco. Resp., Ex. 5 deFord Decl.; Barnaby’s

Sept. 24, 2014 Supplemental Discovery Responses (“Sept. 24 Disco. Resp.”), Ex. 10 to DeFord
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Decl, Barnaby’'s July 15, 2014 Discovery Responses (“July 15 Disco. Resp.”), Ex. 9 to DeFord
Decl)

Specifically, onJuly 15, 2014Barnaby serveis first responses to ClockworkRFAs.
In those responses, Barnaby failed entirely to answer RFA Nos. 36 to 45. (Julyd5Reisg.,
Ex. 9 toDeFord Decl) After Clockwork’s prior counsel raised several other discovery
deficienciesvith Barnaby’s counsel, Barnaby supplemented its discovery responses on
September 24, 2014, but once again completely failed to respond to RFA Nos. 36 to 45. (Sept.
24 Disco. Resp., Ex. 110 DeFord Decl) And finally, on April 16, 2015, in response teet
Board’sMarch 11, 2015 Order granting Petitioner’'s Motion to Compel on various discovery
issues, Barnaby served its most reckstovery responses to Petitioner’s Interrogatories,
Requests for Production and Request for Admissioespideserving respases to RFA Nos. 1
to 35, once again, Barnaby failed entirely to respond to RFA Nos. 36 to 45. (Apr. 16 Disco.
Resp., Ex. 5 t®eFord Decl)

It is well-settled that the failure to respond or otherwise deny an RFA results in an
admission and “conclusivelstablishes the matter that is the subject of that requdstsc’'Rest.
Concepts, LLC v. Sunshine C&C, Indo. 91208911, 2014 WL 5908011, at *1 (T.T.A.B. Oct.

31, 2014) (internal quotation marks omitte@ee alsg e.g., Fram Trak77 U.S.P.Q.2d (BNAxt
2005; Fed. R. Civ. P. 36(a). That “conclusive effect applies to those admissions . . . established
by default, even if the matters admitted relate to material facts that defeat' s gamy.” Fox
Rest, 2014 WL 5908011, at *1As a result, Barnabs failure torespond on multiple occasions
over the course of several months to RFA Nos. 36 tmdans that Barnaby has admitted:that
e “Respondent’s Eighth Affirmative Defense in paragraph 48 of its Answer todpetits
Petition to Cancel is without enit and unsupported by evidence,” or in other words that

Barnaby’s claim that it “has not committed, and is not now committing, fraud or any
other act that would give rise to the cancellation of Barnaby’s ‘331 tralleoragive
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rise to any liability to ckwork,” is without merit, $eePetr's RFAs, Ex. 8 to DeFord
Decl.;Apr. 16 Disco. Resp., Ex. 5 ideFord Decl (failing to answer RFA No. 36); Sept.
24 Disco. Resp., Ex. 110 DeFord Decl (same); July 15 Disco. Resp., Ex. 9 to DeFord
Decl.; Answer [Dkt # 4]);

“Respondent’s Ninth Affirmative Defense in paragraph 49 of its Answer to Petidone
Petition to Cancel is without merit and unsupported by evidence,” thus conceding that
Clockwork has standing in this cancellation proceedsggRetr's RFASEX. 8 to

DeFord Decl.Apr. 16 Disco. Resp., Ex. 5 ideFord Decl (failing to answer RFA No.

37); Sept. 24 Disco. Resp., Ex. 1eFord Decl (same); July 15 Disco. Resp., Ex. 9to
DeFord Decl Answer [Dkt. #4]);

“Respondent’s Tenth Affirmative Defense in paragraph 50 of its Answer to Petiione
Petition to Cancel is without merit and unsupported by evidettoeséfore admitting
that Clockwork used and is continuing to use the CLOCKWORK Ma#deRetr’s

RFAs, Ex. 8 to DeFord Decl.; Apr. 16 Disco. Resp., Ex. Bébord Decl (failing to
answer RFA No. 8); Sept. 24 Disco. Resp., Ex. 100eFord Decl (same); July 15
Disco. Resp., Ex. 9 tbeFord Decl Answer [Dkt. # 4]);

“Respondent’s Eleventh Affirmative Defense in paragraph 51 of its Antw
Petitioner’s Petition to Cancel is without merit and unsupported by the evidémes,”
acknowledging that Barnaby has no other defenses in this sasBge{r's RFAs, Ex. 8 to
DeFord Decl.Apr. 16 Disco. Resp., Ex. 5 ideFord Decl (failing to arswer RFA No.
39); Sept. 24 Disco. Resp., Ex. 1eFord Decl (sane); July 15 Disco. Resp., Ex. 9 to
DeFord Decl Answer [Dkt. # 4]);

“Petitioner’'s Mark is distinctivg (seePetr's RFAs, Ex8 to DeFord Decl.; Apr. 16
Disco. Resp., Ex. 5 tbeFord Det (failing to answer RFA No. 40); Sept. 24 Disco.
Resp., Ex. 10 t®eFord Decl (same); July 15 Disco. Resp., Ex. DeFord Decl);

“COMFORTCLUB is distinctive as applied to Respondent’s servicesgHetr's RFAS,
Ex. 8 to DeFord Decl.; Apr. 16 Disco. Resp., Ex. D&Ford Decl (failing to answer
RFA No. 41); Sept. 24 Disco. Resp., Ex. 1@&fFord Decl (same); July 15 Disco.
Resp., Ex. 9 t®eFord Decl);

“The COMFORTCLUB mark is distinctive as applied to Petitioner’s seryi¢ese
Petr's RFAs, Ex8 to DeFord Decl.; Apr. 16 Disco. Resp., Ex. D&Ford Decl (failing
to answer RFA No. 42); Sept. 24 Disco. Resp., Ex. I0eféord Decl (same); July 15
Disco. Resp., Ex. 9 tbeFord Decl);

“Respondent adopted Respondent’s Markrdéarning of Petitioner’s use of Petitioner’s
Mark,” (seePetr's RFAs, Ex. 8o DeFord Decl.; Apr. 16 Disco. Resp., Ex. 5 to DeFord
Decl. (failing to answer RFA No. 43); Sept. 24 Disco. Resp., Ex. Tieteord Decl
(same); July 15 Disco. Resp., Ex. 9@eFord Decl);
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e “Respondent’s Mark should be cancelledg¢Petr's RFAs, Ex8 to DeFord Decl.; Apr.

16 Disco. Resp., Ex. 5 @eFord Decl(failing to answer RFA No. 44); Sept. 24 Disco.

Resp., Ex. 10 t®eFord Decl(same); July 15 Disco. Resp., Ex. DwFord Decl); and

e “This Petition to Cancel should be granted on the basis of a likelihood of confusion and
fraud on the Trademark Officg,seePetr's RFAs, Ex8 to DeFord Decl.; Apr. 16 Disco.

Resp., Ex. 5 t®eFord Decl (failing to answer RFA No. 45); Sept. 24 Disco. Resp., Ex.

10 toDeFord Decl (same); July 15 Disco. Resp., Ex. D@eFord Decl).

These admissiortberefore conclusively establighatthe Barnaby Statements are false;
that Barnaby knew, or should feknown, that those statements were fatsbe time it made
them; that Clockwork is entitled to judgment as a matter of law on its fraud eladthatthe
BARNABY Mark should be cancelledSee, e.gFox Rest.2014 WL 5908011, at *Fram
Trak, 77 U.S.P.Q.2d (BNA) at 2005; Fed. R. Civ. P. 36(a).

Moreover, although the admissions alone are sufficient to mandate cancellakien of t
Registration, it is worth noting th#étefacts admittedhrough the RFAareconsistent with
Barnaby’s responses to Clockwork’s Requests for Production and Intemegaas well as the
other minimal evidence th&8arnaby produced fdhe recordat the close of discovery. To start,
the record irrefutably establishes tldbckwork had rightsat a minimum, in the
CLOCKWORK Mark within the same geographic areavhich Barnabyinitially used the
BARNABY Mark, andthat Clockwork’s rights date back to at least as earB0@8, if not 2001,
and continue through theresent. (SeeYohn Decl. 11 5-9Exs. }2 to Yohn Decl.)

Furthermoreit is clear that Barnabgannot refute Clockwork’s affirmative evidence that
Barnabyknew, or should have known, of the falsity of the Barnaby Statements at the time it
made them.As discussed more fully in Clockwork’s motion for sanctions tHaasfiled
simultaneously with thisnotion for summary judgment, Barnaby’s discovery responses are

severely deficientBarnaby completely failed to provide any documents or informatiiveio

thanselfserving, unverifiedtatements mada response tthe First Set of Interrogatories
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relating toits conceptualization and development of the BARNABY Marthercircumstances
around which it first learnedf the CLOCKWORK Mark (See, e.g.Apr. 16 Disco. Resp., Ex. 5
to DefFord Decl.)

When ClockworkpressedBarnabyabout its failure to produce, among others, those types
of documents andlsorequested thdarnabysupplement its Interrogatory respongegrovide
specific detailsabout the Mark’s supposed creatiBaynaby reponded that “there are no other
responsive documents anétleverything habeen produced.”SeeEx. 7 to DeFord Dec)
Barnaby alsanade no effort to provide detail in supporitsfotherwise evasive Interrogatory
responses.Seed.)

As a resultprior to the trial phase of this matt&arnabyhas already conceded thiat
possesseso physical evidence support its unsubstantiated claim that it created the
BARNABY Mark out of wholecloth without any knowledge of the virtually identical,
preexistng CLOCKWORK MarkthatBarnaby was licensing at the tirrend thatvas in use by
at least seven OHAC franchiseedBiarnaby’ssurrounding area. (Faust Decl. § 3; Yohn Decl.
118-9; Ex. 2 to Yohn Decl.Barnaby has also confirmed thatannot providery specific
detailsabout its development of the BARNABY Mark or the circumstances surroundiimgtits
knowledgeof the CLOCKWORK Mark (SeeApr. 16 Disco. Resp., Ex. 5 to DeFord Decl.; Ex.
7 to DeFord Decl.)

Those concessiorae significant standinga@he, but are even more telling when viewed
in context with the documents Barnaby did produce:

¢ the August 200MNighthawk AirTime Membership greementhat Barnaby signed
which shows (1}hat Barnaby became a member of Clockwork’s affiliate, AirTime500,
andtherefore had access to Clockwork’s intellectual property just months before i

inexplicably came up with the BARNABY Marland (2) that Barnaby expressly
acknowledge it possessed no ownership rights in any of the intellectual ptopghizh
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it was exposed through its membership in AirTime5688eNighthawk Agreement, Ex. 2
to DeFord Dec);

e the BarnabyFaust Emails, demonstrating that Barnabied its SGI personal cogd¥is.
Faust, for her opinion on an advertisement using the BARNABY Mark less than two
weeks before it applied to register that maskeEx. B to Faust Degl.

e akFebruary 29, 2008 invoice, demonstrating that Barnaby'’s first sale under the
BARNABY Mark occurred the very same day that Ms. Faust approved of the
advertisement containing tBARNABY Mark, (seeEx. 11 to DeFord DeglEx. C to
Faust Dec); and

e documents in response to Clockwork’s discovery requests as well as Banespyisse
to Interrogatory No. 5, which establish that — approximately five months beforagnaki
two of the bur Barnaby StatementsBarnaby attended the March 2008 Senior Tech
course at which the CLOCKWORK Mark was extensively ugszbEX. 6 to DeFord
Decl.; Apr. 16 Disco. Resp., Ex. 5 to De#&decl.; Crew Decl. 18-4; Ex 1 to Crew
Decl.).

At a minimum, hesedocumentslemonstrate that Barnaby was in close contact with SGI
and AirTime both prior to and throughout the entire period in which it allegedly créated t
BARNABY Mark; that it was exposed to the CLOCKWORK Mark no later than March 2008,
and most likely as early as August 2007; and that, by signing the Nighthawk Agregment
expressly acknowledged that Barnaby did not possess any ownership intdreshtellectual
property it obtained access to through its membership in AirTime500. When they are dombine
with Barnaby’s concession that it cannot produce documents evidencing its developthe
BARNABY Mark or provide specific details about the development of that mark or the
circumstances surrounding its first knowledge of the virtually idehtsenior CLOCKWORK
Mark, the evidence cancels out any chance of a material fact dispute: Barnaby pragured th
Registration by committing fraud on the USPTO.

Therefore, for both the reasons that (a) there is no issue of material/éacthe

evidenceproduced by Barnaby, and (watBarnaby’s own discovery answers, including but not

limited to Barnabys failureto answer several pertinent RFAs in this da#sch actsas

130f 15



concesionsthatBarnabyprocured the Registration by committing fraud on the USPT®@), t
Registration is void ab initio and must be cancelled.
CONCLUSION

For the reasons stated above, Clockwespectfully requests that the Board grant
summary judgment in favor of Clockwork @s fraud claim and that icancel Barnaby’s
registration for COMFORTCLUB, U.S. Reg. No. 3,618,331.

Moreover, due to the fast-approaching pretrial disclosure deadline and start of
Petitioner’s trial testimony period, Petitioner respectfully requestdtiba@Board stay
proceedings pending resolution of this dispositive motion, or alternatively thab#rd conduct

an expedited review of this motion.

Respectfully submitted,
CLOCKWORK IP, LLC

Filed via ESTTA:May 26, 2015 By: /Brad R. Newberg/
Brad R. Newberg
bnewberg@mcguirewoods.com
McGuireWoods LLP
1750 Tysons Boulevard
Suite 1800
Tysons Corner, VA 22102-4215
(703) 712-5061
(703) 712-5187 (fax)

Amanda L. DeFord
adeford@mcguirewoods.com
McGuireWoods LLP

One James Center

901East Cary Street

Richmond, Virginia 23219

(804) 775-7787

(804) 698-2248 (fax)

Attorneys for Petitioner Clockwork IP, LLC
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CERTIFICATE OF SERVICE

OnMay 26, 2015, in addition to being filed and served via ESTTA, this document was
sent by first class maib the following counsel of record:

Julie Celum Garrigue
Celum Law Firm PLLC
11700 Preston Rd
Suite 660 Pmb 560
Dallas, TX 75230

Counsel for Respondent Barnaby
Heating & Air

Melissa Replogle
Replogle Law Office LLC
2661 Commons Blvd.
Suite 142

Beavercreek, OH 45431

Counsel for Assignee McAfee Heating

& Air Conditioning Co., Inc.

/Amanda L. DeFord/
Amanda L. DeFord
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

CLOCKWORKIP, LLC }
. )
Petitioner, )
)
V. ) Cancellation No. 92057941

) Reg. No. 3,618,331
BARNABY HEATING & AIR, and )
McAFEE HEATING AND AIR )
CONDITIONING CO,, INC. )
)
Respondents. )

DECLARATION OF RICK YOHN
I, Rick Yohn, being duly sworn, state:

1. My name is Rick Yohn. Iam over the age of 18, I make the statements in this
declaration based on my own personal knowledge and the official records of my employer,
Clockwork Horﬁe Services {(“CHS”), related to the facts discussed herein. I certify under oath
that the statements made in this declaration are true to the best of my l_mowledge, information
and belief.

2. I am cwrrently employed by CHS, and I am the Vice President of Franchise

"Operations at CHS, an entity that operates several widely known franchise brands. I have held
the position of Vice President of Franchise Operations at CHS since January 2014 and am well
aware of the records and materials that existed in the years preceding the date when I assumed
that position.

3. One of the franchise businesses that CHS owns and operates through its affiliated
entity, One Hour Air Conditioning Franchising LLc; is the popular One Hour Au' Conditioning

and Heating franchise business (“OHAC”).



4. | CHS is the sister entity of Petitioner Clockwork 1P, LLC (“Clopkwork”).
Clockwork is also an affiliate of One Hour Air Conditioning Franchising, LLC, which operates
the OHAC franchise business.

5. CIOckwork is an intellectual property holding company that owns several
trademarks, including the COMFORTCLUB trademark, U.S. App. No. 85/880,911
{(“COMFORTCLUB Mark”).

6. Clockwork licenses use of its tmdemarké to CHS’ franchisees. For exémple,
since at least as early as 2003 (and possibly as early as 2001), Clockwork has licensed the
COMFORTCLUB Mark to, among others, OHAC franchisees.

7. Specifically, between 2003 and 2008, Clockwork licensed the COMFORTCLUB
Mark to at least 100 OHAC franchisees. Attached hercto as Exhibit 1 are true and accurate
copies of documents showing use of the COMFORTCLUB Mark.

8. Between 2006 and 2008 Clockwork licensed the COMFORTCLUB Mark to up to
seven OHAC franchisees located within the state of Texas (“Texas OHAC franchisees”).

9. From 2007-2008, Barnaby Healing & Air was located at 4620 Industrial St., Suite
C, Rowlett, Texas 75088. I have reﬁewed records regarding the location of the Texas OHAC
franchisees that were using the COMFORTCLUB Mark from 2007 to 2008. Atiached hereto as
Exhibif 2 is a true and accurate map showing that Barnaby Heating & Afr, represeﬁted by the
“thumb tack,” was located near several of the Texas OHAC franchisees that were using the
COMFORTCLUB Mark from 2007 to 2008.

The undersigned being warned that willful false statements and the like are punishable by fine or
imprisonment, or both, under 18 U.S.C. § 1001, and that such willfu] false statements and the like may

jeopardize the validity of the application or document or any registration resulting therefrom, declares that



all statements made of his/her own knowledge are true; and all statements made on information and belief

are believed to be true.

Executed this?g_%ay of May 2015 at 8 ay C{,SOJ“OL ) F \Q \/l DL A

g Oy AN

Rich Yohn
Vice President of Franchise Services
Clockwork Home Services




EXHIBIT 1
to the
Yohn Declaration



“Fvery air conditioner and

‘.;oi::l ﬁ';ﬁr furnace needs annual service
n ese o Rebecca Cassel

COMFORICLUB

1”7
o

You Benefit 5 ways ... guarantee that if your
1. LIFESPAN. Your system  furnace or air conditioner
can last up to twice as needs repairs while you are

long. It’s like getting TWO  a Comfort Club member,
air conditioners and TWO  the next six months mem-
furnaces for the price of bership is FREE.

one. The annual service 4. PREMIER CLIENT

you receive as part of your  REWARDS. As a Comfort
Comfort Club membership  Club member, you enjoy
can double the remaining  special privileges. If you
life of your air conditioner  ever need service, you im-

and furnace. mediately go to the front of
2. SAVE $ and SAVE THE  the line when setting your
FARTH. Your savings on appointment.

utility bills can easily more  your low monthly

than pay for annual ser- e

vice. It’s the closest thing s . ¢ 1 J——
to a guaranteed profit voU CAN'T
investment. “Residential cooling ~ Per month, per system LOSE!

& heating systems are the #1 us- . .
ers of electricity and gas in America. 5. Inflation protection

What if everyone used 20% less when you pay in advance:

energy without sacrificing comfort? 1year $199
Shouldn’t we do it?” parren Dixon 2 years $389

3. BREAKDOWN-FREE 3 years  $579
GUARANTEE. One Hour PLUS! You become part
annual service reduces of our Comfort Club

breakdowns so much, we  Rewards program...

©2006 Clockwork Home Services, Inc. All Rights Reserved



s @ One Hour Comfort Club member, you will receive:

. One precision tune-up, professional cleaning, and rejuvenation
'your air conditioner PLUS, one Safety Check annually (early
ring to summer).

. One precision tune-up, professional cleaning, and rejuvenation
'your furnace PLUS one Safety Check annually (early fall to winter).

When you join the One Fiour COMFORT CLUB, you become part
of our COMFORT CLUB REWARDS program!

of dollars on products and services you
already use every day!

Your COMFORT CLUB REWARDS Here’s just a sample of
book of coupons is packed with dis- some of the top brands
counts at name brand businesses in at your fingertips!
your area. You can save up to 50% ___ .

or get 2-for-1 deals at restaurants, @

shops, hotels and more! (e - AVIS
You'll also receive a complimentary BEDBATH& v
membership card. Simply present BEYONI>» s
vour privately coded card at res- g

taurants, hotels and more to receive
20% savings.

You’ll even find member online
deals with printable coupons .
right from your computer for shop-

ping discounts from top retailers. @ TARGET

RadioShack.
You’lli enjoy unlimited movie ticket ‘_,g\—s; CME A AR ‘

. . * kL d
discounts, dining coupons, travel CEtMARS

-_—, The Best Scat in Town

discounts and much, much more! %oiifza%erﬂs Profil
o= __° 3 ° ™ i RO
Enjoy it all with our =k IOLOWELS

compliments!

avis.com

©2006 Clockwork Home Services, Inc. All Rights Reserved



/g
[ (& Guaranty ot
\?‘ Services You

)\ Can Take To
A The Bank!
\QD & A“

™

As a One Hour A. One precision tune-up, professional cleaning, and rejuvenation of your air condmoner PLUS one Safety

Comfort Club
member, you
will receive:

BENEFITS

TERMS

Check annually (early spring to summer).

B. One precision tune-up, professional cleaning, and rejuvenation of your furnace PLUS one Safety Check
annually (early fall to winter).

1. LIFESPAN. Your system can last up to twice as long. It's like getting TWO air conditioners and TWO furnaces for the
price of one. The annual service you receive as part of your Comfort Club membership can double the remaining life of
your air conditioner and furnace.

2. SAVE $ and SAVE THE EARTH. Your savings on utility bills can easily pay for annual service. It's the closest

thing to a guaranteed profit investment. “Residential cooling & heating systems are the #1 users of electricity and gas
in America. What if everyone used less energy without sacrificing comfort? Shouldn't we do it?” Darren Dixon

3. BREAKDOWN-FREE GUARANTEE. One Hour annual service reduces breakdowns so much, we guarantee that if

your furnace or air conditioner needs repairs while you are a Comfort Club member, the next six months membership is
FREE. Two visits per year.

4. PREMIER CLIENT REWARDS. As a Comfort Club member, you enjoy special privileges. If you ever need service,

you immediately go to the front of the line when setting your appointment.

NAME E-MAIL
MAILING LOCATION
ADDRESS OF EQUIPMENT
PHONE PHONE
EQUIPMENT MAKE WARRENTY DATE MODEL NO. SERIAL NO.

OPTION A. Monthly Investment $ Automatic Credit Card Debit. | understand that
the monthly fee will continue until a written notice of termination is received at Lhe local office. Allow up to two 4weeks for termin-

ation processing. Methed of payment: (Please complete and sngn) rV|sa I__jMasterCard [ }Amex Dlscover

Account #! l [ | l —’ Card Expiration date: mo. A
| | | B [_l ’ o
Representative Date
Client Signature Date

Risk
If you're not satisfied,
for any reason, your prior
six months membership
investment will be refunded.
You Can’t Lose

TG Chw hwrwh Home Senaers. ne AB Revia Resened

4545 Commercial Way, Unit D, East Anytown, Massachusetts 02333
(508) 555-1212

2 YEARS
Investment $

OFTION B5. Invest in advance and save: 1 YEAR 3YEARS

DVISH [ _J Mastercard L_j Amex l 'Dlscover

Representative

Date

Client Signature Date




EXHIBIT 2
to the
Yohn Declaration
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

CLOCKWORK IP, LLC
Petitioner,

Cancellation No. 92057941

)
)
)
)
V. )
) Reg. No. 3,618,331
)
)
)
)
)

BARNABY HEATING & AIR , and
McAFEE HEATING AND AIR
CONDITIONING CO., INC.

Respondens.

DECLARATION OF ROBIN FAUST

I, Robin Faust, being duly sworn, state:

1. My name isRobin Faust | am over the age of 18. | make the statements in this
declaration based on my own personal knowledge and/or on the investigation madeniyyloyee
Success Group International (“SGJ"into the facts discussed herein. | certify under oath that the
statements mada this declaration are true to the best of my knowledge, information éinfl be

2. I am currently employed by the Canadian branch of&QTlient Support Managet
have held this position witthe Canadian branch of S&hceJune 2010 Previously, | wa employed by
theUnited States branch of SGI as Client Support Representatiedd that position with the lbed
States branch of SGI from March 2004 to May 2010.

3. | am aware tha®Glwas a sister entity of Clockwork IP Holdings, LLC in 2007 and
2008, and that SGI operates, and operated during all times relevant to theahitreed case, the
affinity membership group, AirTime50@ased on their membership, AirTime500 members have a
license to use the trademarks owned by Clockwork IP, LLC, but nterabenot given ownership over

those trademarks or any intellectual property rights in those trademark



4, | am aware that Charles Barnaby became a member of AirTime500 in August 2007, and |
served as his personal SGI contact from the date his memberghipigeuntil | left my employment
with the United States branch of SGI.

5. As Mr. Barnaby’s personal SGI contact, | would give him advice regarding hguewo
his heating and air conditioning business and would also provide feedbacksp#btr® his proposed
advertisements.

6. On February 20, 2008, | received an email from Mr. Barnaby in which he forwarded an
email sent to him by David Yates, Customer Support Representative, Success AcAdemyand
accurate copy of that email, as produced by Barnaby in this case, is attaEbibaA to this
declaration.

7. On February 28, 2008, | received an email from Mr. Barnaby, asking for me to “look
over the attached ad” and to “let [Mr. Barnaby] know what” | thought abouti¢. pfoposed
advertisement incograted the trademark COMFORTCLUB. A true and accurate copy of that esail
produced by Barnaby in this case, is attachdeixaghit B to this declaration.

8. On February 29, 2008, | respondesifollows toMr. Barnaby’s February 28, 2008,
email: “Peter Dswald was reviewing your ad and going to respond directly to you.......... in my opinion
it is a great looking ad!” Peté&swald was the Head of Marketing for S&lthe time this email was sent.
A true and accurate copy of my February 29, 2008 email to Mr. Barnaby, as produceddiyyBa this
case, is attached &shibit C to this declaration.

The undersigned being warned that willful false statements and thedikeishable by fine or
imprisonment, or both, under 18 U.S81001, and that such willl false statements and the like may
jeopardize the validity of the application or document or any reg@tregsulting therefrom, declares that
all statements made of his/her own knowledge are true; and all statements rmddar@tion and belief

arebelieved to be true.



Executed this 13" day of May 2015 at my office in St Louis, Missouri 63146.

7

Robm F at_g.
Client Su Manager
Success Group International, Canadian Division




EXHIBIT A
to
Faust Declaration



From: Charles Barnaby [mailto:rowlettdrifter@verizon.net
Sent: Wednesday, February 20, 2008 8:46 AM

To: Robin Faust
Subject: FW: Senior Sales Agenda

Hello Robin, 1 received this from David Yates this morning.

Thanks
Charlie

From: David Yates [mailto:dyates@vyoursuccessacademy.com]
Sent: Tuesday, February 19, 2008 3:12 PM

To: charlie@barnabyheatingandair.com
Subject: Senior Sales Agenda
Charlie:

| didn't find an agenda sitting out there, but | went through the presentation PowerPoint and the materials,
and | wrote down the main points that are being covered. So, this is my stab at an agenda. I've spoken with
Jim about the need to have agendas that we can send to owners and he agrees. In the future, we'll have
these more readily available.

For now, | hope this gives you a sense of the training. | don't have a sense of how much time is spent on
each of these items. Many of the steps are practiced in the class. so the technicians can work up their own
wording for critical components and practice them. Let me know if you need more information.

Agenda:
Introductions/Goal Setting/Rule Setting
Managing the Technician's Time

Dispatching Guidelines

BARNABY-000214



7 Steps to Beginning the Service Visit (preparing for a visit and establishing a relationship with the client)
8 Steps for Using the Straight Forward Pricing Guide

18 Steps for Sales Success (this is a very detailed guide going from diagnostics to helping the clients decide
on repair vs. replace) :

Objections and How to Handle Them
5 Closing Questions
Key Sales Performance Numbers & Expectations

David Yates

Customer Care Representative

Success Academy

7777 Bonhomme Ave., Suite 1800

Clayton, Missouri 63105

Phone: 800-771-0107 x381

Fax: 314-657-4516

E-mail: dyates@yoursuccessacademy.com

BARNABY-000215



EXHIBIT B
to
Faust Declaration



From: Charles Barnaby [mailto:rowlettdrifter@verizon.net}
Sent: Thursday, February 28, 2008 2:38 PM

To: Robin Faust

Subject: Ad

Hello Robin,
Please look over the attached ad and let me know what you think

Thanks
Charlie

Is Your Home (

Eating You Out of Hor iseand Home?

Government mandate for new technology leads to new
Home Comfort System with a 99-Year Warranty!*...

This could be the last air conditioner you'll ever buy!

Who would have thought you'd he throwing a retirement party for  throughout the system and keeping the entire system running smoothly. In the
yourself long hefore your next Home Comfort System quits? unlikely event that the compressor ever fails in this unit, you'll get 2 new
Condensing Unit for... , FREEP*

Wall that'e avarthywhat’ likaly tn hannan when vt hava Ramahy Heatina & Air

BARNABY-0C0003
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install a new, energy-efficent Amana® Home Comfort System. Chances are it
will even outlast you!

The government recently mandated that air conditiening manufacturers make
only high-efficiency air conditioners. What it means to you is that this new,
environmentally-friendly, advanced technolegy saves you hundreds of dollars
in energy costs and may even last so long that it could be the last air
cenditioner you ever buy!

Your old, obsolete air conditioner s costing you money!

These new air conditioners are mandated by faw because Unde Sam has
realized that older systems can cost homeowners hundreds of dollars peryear
in extra, unnecessary energy costs which causes excessive green house gases
to be released into the atmosphere. So they have reguired that manufactur-

" ers stop making the inefficient energy hog units and produce newer,

more energy-efficient systems,

This faw may mean that your air conditioning system is obsolete. In fact, your
old air unit may be so inefficient that you could possibly pay for replacing your
old unit with a new energy efficient Home Comfort System with the savings
realized on your future utility bills,

Many manufacturers have had trouble keeping up with the demand for these
new air conditioning units. They also cost more to make and as their costs
have Increased, so have the prices and that$ not likely to change anytime
saon. The cost of new air conditioners has skyrocketed, in some instances, as
much as 300%!

What's your best aption?

Faced with this reality, Barnaby Heating & Alr has decided to make sure that
our customers recelve the absolute best value for their money. Please call us
and schedule a Comfort Technidian to perform 2 FREE Comfort for Life Air
Conditioner Analysis, determining whether or not you could benefit now from
making the next air conditioner you buy the last air conditioner you'll ever have
0 buy.

This unique program includes 3 high-efficiency air conditioner with a 99-Year
Warranty on the compressor. The compressor is as important ta your air
condnmnmg system as your heart is to your body, pumping vital fluids

And on top of that rock solid guarantee, you will receive a FREF Talking Thermo-
stat™, The Talking Thermostat™ is a “smart” stat that automatically adjusts the
temperature in your home whether you are there or not, minimizing your
energy use, day and night, saving you money. Who doesn’t want to maximize
their energy savings with enerqy rates going through the roof?

We've reated the “Comfort for Life” Program that guarantees you exactly
that. .. comfort for life,

The “Comfort for Life” Program offers you:

1, The last air conditioner you'll ever need! Get a replacement high-effidency
Home Comfort System with a 99-Year Limited Warranty on the compressor.

2. Big Savings on energy bills! Get a FREETalking Thermaostat™ when you
have us replace your old, worn-out air conditioner with a new, high-efficiency
unit (as described ahove). This new air conditioning technology obsoletes your
old cooling system and drastically reduces energy hills, even more so when
working with the Talking Thermostat™.

3. Special financing of as little as $13 perweek! As an exdusive company
that offers the Royal Privilege Program™, Barnaby Heating & Air has secured a
special financing rate for its customers. This special financing plan might even
cost less than what you're currently overpaying the utility company due to the
inefficiencies of your old, outdated air conditionert

Make the next air conditioner you buy the last you'li ever have to buyt
(all 972.412.0150 today for a Comfort for Life Air Conditioner Analysist Remem-
ber, some manufacturers are having trouble keeping up with demand on these
new, technologically-advanced, energy-efficient air conditioners, Get yours now!

Calig772. 412 . 0150 now and he n'-n!- __forlifal

BARNABY-000004



EXHIBIT C
to
Faust Declaration



From: Robin Faust [mailto:rfaust@yoursgi.com]
Sent: Monday, March 03, 2008 8:26 AM

To: 'Charles Barnaby'

Subject: RE: Ad

Charlie
Peter was reviewing your ad and going to respond directly to you.......... in my opinion it is
a great looking ad!.

robin

From: Charles Barnaby [mailto:rowlettdrifter@verizon.net]
Sent: Thursday, February 28, 2008 2:38 PM

To: Robin Faust

Subject: Ad

Hello Robin,
Please look over the attached ad and let me know what you think

Thanks
Charlie

BARNABY - 001260



IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

CLOCKWORK IP, LLC
Petitioner,

)
)
)
)
) Cancellation No, 92057941
) Reg. No. 3,618,331
)
)
)
)
)

V.

BARNABY HEATING & AIR, and
McAFEE HEATING AND AIR
CONDITIONING CO., INC.

Respondents.

DECLARATION OF AMANDA L. DEFORD

I, Amanda L. DeFord, declare and state as follows:

1. { am an associate in the law firm of McGuireWoods LLP, counsel for Petitioner
Clockwork IP, LL.C (“Clockwork™). I make this declarat.ion in support of Clockwork’s Motion for
Summary Judgment. The followin.g facts are within my knowledge and, if called and sworn as a witness,
I could and would testify competently thereto. The matters referred to in this declaration are based upon
my personal knowledge, and/or when referencing documents, such documents were reviewed by me and
where applicable, were obtained and compiled at my instruction by others attorneys employed by
McGuireWoods LLP, and if called as a witness I could and would testify competently thereto.

2. Clockwork filed U.S. Application No. 85/880,911 'on March 20, 2013 for the
COMFORTCLUB Mark coveri.ng “[p]repaid service plans for hfaating, ventilating and air conditioning
systems” in International Class 36 and “[t]epair, maintenance, and installation services in the field of
plumbing, heating, ventilation, and air conditioning” in International Class 37. Attached hereto as
Exhibit 1 is a true and correct copy of status report from the United States Patent and Trademark Office’s
(“USPTO”) Trademark Status & Document Retrieval (“TSDR”) website for Clockwork’s Application

No. 85/880,911,



3. Attached hereto as Exhibit 2 is a true and accurate copy of the Nighthawk Airlime
Membership Agreement that Respondent Barnaby Heating & Air (“Barnaby™) produced in response to
Clockwork’s discovery requesté ét BARNABY-000197-99.

4. Attached hereto as Exhibit 3 is a true and accurate copy of Barnaby’s application to
register the COMFORTCLUB Mark, U.S. Application Serial No. 77/420,784 filed on March 13, 2008, as
available on the USPTO’s TSDR website.

5. Attached hereto as Exhibit 4 is a true an accurate copy of Barnaby’s August 27,2008
response to an Office Action issued by an Examining Attorney at the United States Patent and Trademark
Office, as available on the USPTO’s TSDR website.

6. Attached hereto as Exhibit 3 are true and accurate copies of Barnaby’s April 16, 2015
responses to Clockwork’s First Set of Interrogatories, Fﬁst Set of Request for Production, and First Set of
Requests for Admission.

7. Attached hereto as Exhibit 6 are true and accurate copies of documents Barnaby
produced in response to Clockwork’é discovery requests at BARNABY-000721-24 and:BARNABY-
001254-55

8. Attached hereto as Exhibit 7 is a true and accurate Coﬁy of the email I received from
Bamaby’s counsel, Julie Celum Garrigue, in response to the discovery deﬁoiéncy letter sent on April 28.,
201s. |

9, Attached hereto as Exhibit 8 is a true and accurate copy of the Requests for Admission
that Clockwork served on June 4, 2014,

10, Attached hereto as Exhibit 9 is a true and accurate copy of an excerpt from Barnaby’s
July 15, 2014 discovery responses. In particular, it is a true and accurate copy of Barnaby’s July 15, 2014
responses to Clockwork’s Requésts for Admission.

11. Attached hereto as Exhibit 10 is a true and accurate copy of an excerpt from Barnaby’s
September 24, 2014 discovery responées. In particular, it is a true and accurate copy of Barnaby’s July

15, 2014 responses to Clockwork’s Requests for Admission.



12, Attached hereto as Exhibit 11 is a true and accurate copy of the earliest Barnaby Heating

& Air invoice relating to the sale of a COMFORTCLUB membership, which Barnaby produced in
“response to Clockwork’s discovery requests at BARNABY-000380.

13, The documents attached to the declaration of Robin Faust as Exhibits A, B, and C are
true and accurate copies of the emails Barnaby produced in response to Clockwork’s discovery requests at
BARNABY-000003-04, BARNABY-000214--15, and BARNABY-001260.

The undersigned being warned that willful false statements and the like are punishable by fine or
imprisonment, or both, under 18 If.S.C. § 1001, and that such willful false statements and the like may
jeopardize the validity of the application or document or any registration resulting therefrom, declares that
all statements made of his/her own knowledge are true; and all statements made on information and belief
are believed to be true.

Executed this 26th day of May 2015 at Richmond, Virginia.

A d 6t

Amanda L. DeFord, esq.
McGuireWoods LLP
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United States Patent and Trademark Office

About USPTO  Patents

STATUS

Generated on:

Mark:

US Serial Number:
Register:
Mark Type:

Status:

Status Date:

* Mark Information
Mark Literal Elements:
Standard Character Claim:

Mark Drawing Type:

An Agency of the Department of Commerce

Trademarks
USPTO > Trademark > TSDR > Trademark Search

@, Trademark Status & Document Retrieval (TSDR)

DOCUMENTS

Trademark Status and Document Retrieval

IP Law & Policy Products & Services Careers  Inventors News & Notices eBusiness/ Alerts  FAQs For Kids

7 TSDR FAQ'S

e
(2]

SEARCH MULTI-SEARCH

Status  Documents

US Serial No 85880911

Status results found

+ Download ~ @ Print Preview

2]

This page was generated by TSDR on 2015-05-13 16:11:50 EDT

COMFORTCLUB
COMFORTCLUB
85880911 Application Filing Date: Mar. 20, 2013
Principal

Service Mark

An Office action suspending further action on the application has been sent (issued) to the applicant. To view all documents in this file,
click on the Trademark Document Retrieval link at the top of this page.

Dec. 15, 2014

w Expand Al
COMFORTCLUB
Yes. The mark consists of standard characters without claim to any particular font style, size, or color.

4 - STANDARD CHARACTER MARK

~ Goods and Services

Note:

The following symbols indicate that the registrant/owner has amended the goods/services:

Brackets [..] indicate deleted goods/services;

o Double parenthesis ((..)) identify any goods/services not claimed in a Section 15 affidavit of incontestability; and
« Asterisks *..* identify additional (new) wording in the goods/services.

For:

International Class(es):

Class Status:

Basis:

First Use:

For:

International Class(es):

Class Status:

Basis:

First Use:

~ Basis Information
Filed Use:
Filed ITU:
Filed 44D:
Filed 44E:
Filed 66A:

Filed No Basis:

Prepaid service plans for heating, ventilating and air conditioning systems
036 - Primary Class U.S Class(es): 100, 101, 102
ACTIVE

1(a)

2006 Use in Commerce: 2006

Repair, maintenance, and installation services in the field of plumbing, heating, ventilation, and air conditioning
037 - Primary Class U.S Class(es): 100, 103, 106
ACTIVE

1(a)

2006 Use in Commerce: 2006

(Case Level)

No Currently Use: Yes Amended Use: No
Yes Currently ITU: No Amended ITU: No
No Currently 44D: No Amended 44D: No
No Currently 44E: No Amended 44E: No
No Currently 66A: No
No Currently No Basis: No

~ Current Owner(s) Information
Owner Name: Clockwork IP, LLC

Owner Address: 50 Central Avenue
Sarasota, FLORIDA 34236

http://tsdr.uspto.gov/#caseNumber=85/880911&caseType=SERIAL_NO&searchType=statusSearch[5/13/2015 4:12:28 PM]
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Status Search SN 85/880911

UNITED STATES

Legal Entity Type: CORPORATION State or Country Where DELAWARE
Organized:

~ Attorney/Correspondence Information

Attorney of Record

Attorney Name: Sean Collin Docket Number: 0229-54001US
Attorney Primary Email docketing@pelaw.net Attorney Email Authorized: Yes
Address:
Correspondent

Correspondent SEAN COLLIN

Name/Address: IPWATCH CORPORATION
401 E TUSCALOOSA ST
FLORENCE, ALABAMA 35630
UNITED STATES

Phone: 2567180078 Fax: 2567183139
Correspondent e-mail: docketing@pelaw.net docketing@pelaw.net Correspondent e-mail Yes
Authorized:

Domestic Representative - Not Found

~ Prosecution History

Date Description Proceeding Number
Dec. 15, 2014 NOTIFICATION OF LETTER OF SUSPENSION E- 6332
MAILED
Dec. 15, 2014 LETTER OF SUSPENSION E-MAILED 6332
Dec. 15, 2014 SUSPENSION LETTER WRITTEN 82100
Dec. 13, 2014 TEAS/EMAIL CORRESPONDENCE ENTERED 76568
Dec. 13, 2014 CORRESPONDENCE RECEIVED IN LAW OFFICE 76568
Dec. 12, 2014 NOTICE OF REVIVAL - E-MAILED
Dec. 12, 2014 ASSIGNED TO LIE 76568
Dec. 12, 2014 PETITION GRANTED - RESPONSE RECEIVED 66600
Dec. 08, 2014 ASSIGNED TO PETITION STAFF 66600
Nov. 06, 2014 TEAS DUE DILIGENCE PETITION RECEIVED 1111
Jul. 22, 2014 ABANDONMENT NOTICE MAILED - FAILURE TO
RESPOND
Jul. 22, 2014 ABANDONMENT - FAILURE TO RESPOND OR LATE
RESPONSE
Dec. 20, 2013 NOTICE OF ACCEPTANCE OF AMENDMENT TO
ALLEGE USE E-MAILED
Dec. 19, 2013 NOTIFICATION OF NON-FINAL ACTION E-MAILED 6325
Dec. 19, 2013 NON-FINAL ACTION E-MAILED 6325
Dec. 19, 2013 NON-FINAL ACTION WRITTEN 82100
Dec. 19, 2013 USE AMENDMENT ACCEPTED 82100
Dec. 18, 2013 AMENDMENT TO USE PROCESSING COMPLETE 88889
Dec. 18, 2013 USE AMENDMENT FILED 88889
Dec. 17, 2013 TEAS AMENDMENT OF USE RECEIVED
Oct. 28, 2013 NOTIFICATION OF LETTER OF SUSPENSION E- 6332
MAILED
Oct. 28, 2013 LETTER OF SUSPENSION E-MAILED 6332
Oct. 28, 2013 SUSPENSION LETTER WRITTEN 82100
May 21, 2013 NOTIFICATION OF NON-FINAL ACTION E-MAILED 6325
May 21, 2013 NON-FINAL ACTION E-MAILED 6325
May 21, 2013 NON-FINAL ACTION WRITTEN 82100
May 21, 2013 ASSIGNED TO EXAMINER 82100
Mar. 26, 2013 NOTICE OF PSEUDO MARK E-MAILED
Mar. 23, 2013 NEW APPLICATION OFFICE SUPPLIED DATA

ENTERED IN TRAM
Mar. 23, 2013 NEW APPLICATION ENTERED IN TRAM
~ TM Staff and Location Information
TM Staff Information
TM Attorney: STEIN, JAMES W Law Office Assigned: LAW OFFICE 107

File Location

http://tsdr.uspto.gov/#caseNumber=85/880911&caseType=SERIAL_NO&searchType=statusSearch[5/13/2015 4:12:28 PM]
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Current Location: TMEG LAW OFFICE 107 - EXAMINING Date in Location: Dec. 15, 2014
ATTORNEY ASSIGNED

~ Assignment Abstract Of Title Information - None recorded
~ Proceedings
Summary

Number of Proceedings: 1

=~ Type of Proceeding: Cancellation  Expand &1l

Download Adobe Reader

If you are the applicant or the applicant's attorney and have questions about this file, please contact the Trademark Assistance Center

# Accessibility # Federal Activities Inventory # Freedom of Information Act » Strategy Targeting Organized

» Privacy Policy Reform (FAIR) Act (FOIA) Piracy (STOP!)

# Terms of Use # Notification and Federal » Department of Commerce » Information Quality Guidelines
Employee Antidiscrimination NoFEAR Act Report

- » Department of Commerce
- SRSy and Retaliation (NoFEAR) Act

# Regulations.gov #» USPTO Webmaster
# STOP!Fakes.gov

# Emergencies/Security Alerts » Budget & Performance
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| AIRTIME MEMBER AGREEMENT (el
This AlFTim Member Agrésment (‘Agresmsnt’) is entered into as of the date kdicated befow, by and belwean AkTine, LLG, a

Missourt limited libilty company, alse known a3 AirTime 500 (2¥Time,” “we “our,” or wmmms i
" entily amdfor individuai{s) (onily and gaverally refored does-s-“memberyour oryR. :

We eva in the business of helping heating, ventiation and alr conditining confraciors o leam and wiilize appropriste methets
and lechnigues of the healing, ventlation and alr condiiloring confracting business by providing the rght b parficipatz 25 3
meniber in our proprielary program {the *AiTime Program*), which includes but i not fmiled 1o hiaving the right fo access and g
use corisdn Information and mateslely telefing to training, adverfising, marketing, coniracts and forms, dperational tschniguas

&nd methods, and ofher subjects PATTime Resoutces™). You deske o paricipate a5 @ membar of the AFTime Progsam and we

dasirs that you pariclpate as a member of the AiTime Program, in accordence with the ferms of fhis Agreemant.

LiTime Profrem, Subjeet fo sl of the terms of this Agreemant, AirTime granks i vou the non-prclusive :ig{at and
ficense 1o parlicihale as a membar of the AirTime Pragram during the term providad Jor in this Agrsament (the "P!}mﬁp!ﬁm
Tornv). You agrea that you will not use any AirTime Resources outside of your designated geogmphic service area in addlfion :
1o ebiding by o other lerms and conditions tegarding vse and disciosire of AlrTima Resources. A Service ares is dafined 25 i
your feancad zip codas isted on aflached Schathu C. ‘Tzaa bechetenmirie! }ag ety Feus%:-e_ 5

Guarantes, See aisched Schedule A

Fens. The aftached Stheduls B ests forth the membarship faes applicable io your parlicii:eﬁon a5 a membey of the AirTime
Proptem 55 well ax ihe terme of payment . .

Fanticlpation Yerm. The Panicipation Term commencas on the dats of this Agreement and will confinue untl isrminated upon
thirty (30} days writtens notice by eliher party t the oiner party, or unfil ofhanyise leyminated g provided in this Agreamant,

YOUR SIGNATURE ON BEHALF OF MEMBER INDICATES THAT ALL TERMS DF THIS AGREEMENT, NGLUDING THE ADDITIONAL

TERMS ON THE REVERSE SIDE AND ALL SCHEDULES ATFACHED), WHICH AREH iEEB‘f ﬂﬁpﬂfiﬂﬁbw ENCE, HAVE
BEENREAD AND ARE AGREED TO BY THE MEMBER, S ( ’
. _—-—? £ -

weyRsR 5
. ATE OF -7
W e o §-2—07.

Listity Camgiy, ¥ spptieabie —— |
. EAIRTHTE :
“Bigraa ) FunaRAd Ofer of Airfims, LLG Y

ladt Lisbiity Company By
. %‘5\ . Auhonized Signsture
SHnatis Of wner 18 Address: :
y 7777 Bonhomme, Sulls 1800

A S O O Curer N e : &t Loyis, bissows 63405 i
! Alim: Patty Myers .
"R Fhone: 877-862-8141 :
Maeis—F0 b : ) .'
s . Forsimle: 3148622314 |
75 %100 Carcie fn: 15 y¥ ?.
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—-andfocby eifher parly)

' ADDITIONAL

Terminafion. Inaddifion io other methods oftermination noted in this Agreerment,
either parly may teminate his Agreement and fenminate the Parfidpation Tem
upon five business days’ nutice following any event of default by the oiher party.
An event of default ndudes (1) the fiure of the mamber to fmely pay any
amounts due 1o AfrTima or any of AiTime's sfifistes under this Agreerent or
purstizntfo any ofer agreement or confract between the member and ArTime or
any of ATime's afifiates, (2) the false by 2 parly o cure the breach of any other
ohigation of such party under thisAgresement or any ofher agreement between the
parties within fificen days following nofice from e other parly spedifying such
breach, or {3) a voluntary or involuniary fiing of a bankupioy pefiion by of wilh
respedt fo a party. Foliowing ferminalion of the Parfcipation Tenm {for any reason
mmmmm&mm
inchuding, without [milation, the confidentaliy ndemnification
obligatons, imiaions, payment obligations ncured by you during the Paifcipation
Teimorbyyaurmeofany\’efow}’ag&s Materisls, any obligstions o be
perbmuaiuponorﬁaﬁomng any femination of the Pariichation Temn pursuant fo
any express provision of this Agreemerd, and any miscellaneous provisions that
are relevant o any such obfgalions, as set foth i $is Agreement, wil
nevertheless survive and continue in full force and sfiect
Money Back Grarantee For New Membess
}yau, as a new membes, wish fo canoe! your AlTime membership and ecsive a
ﬁﬁreﬁmdofmemoniaﬁﬁtywhaveakeadypadtaﬁuﬂ‘myounmst{a)deﬁver
fo the President of AliTire or his designaied agent no iater than 900 PM CST of
the tHind day of e AifTime EXPO all Aiffime Resouroes that had been given io
you {whether by mail or in person) and any nofes you had ken during the EXPO
or based on the AliTime Rescuces; {b) tell the President o his agent that you
wish to cancel your mesmibership; and () upon request, sign 2 tenvinaton of
membership fom. if you fimely complete these steps, your AfTime membership
will be cancelled, the Down Payment porfion of your Iniie] Mernbership Fee will be
refincied by the same miethod of payment used for making e Down Payment
and you will no lpnger be obiigated 1 pay the remaining balence of the Inifal

Membership Fee or i pay-the Conlinuing Mambership Fee. The Money Bark |

Guaranies s & one-dime ofer for new A Time members onfy.
Confidentiafity & Use Of AlrTime Resources,

1 ByenmgmmmwuageeMwummmmwm
o AirTime andfor AlrTime’s afffiates for pisposes of his sedlion only, coliecively
refered to as “AirTime”) in regand fo the vse andior disdnsure of the AiTime
Resmurces whether the AiTime Resouices are in oral, elecironic or fangible fom
YwﬁuheragraemArTnemmlymandforhaspmwmelega?ngmsn
and to the AirTime Resources whether (8) the i=gal profection derives from being
confidential, proprietary, oF frede secret information of AfTie, (b} the AkTime
Resouroes are subject to copyright, Trademark, tredename, andfor palent sights of
AiTere, andior () the AlfTime Resourtes are olherwise profesied by Jaw or by
the tems of this Agreement. You agiee that your obligafions regarding the AifTime
Resoures are a confinting one and indude any and all AFTime Resourees that
you cumently have acoess tn and/orwil or may have access to in the fidure.

2 You furfer agree: hot to disdose and o keep shiclly conddential alf AiTime
Resources; ik {o Lse any or all of the AirTime Resources forany purpose other
{ran your valid parficipation in the AiTime Program; not o sell, market or distose
anyAirTime Resources o any third person, fimn, corporation, or assocdistion forany
purpose; not to make any copies of the Airfime Resources without AlrTime's prior
writen authorizafior;  not io use any AifMme Resources o direcly 6r indirecly
compete with AirTime; niot to ceate detivative works from any AirTime Resoirces
{but Fyou do so with or wihout first esiving AiTime's permission, you agree that
you shall have no rights i any such defivative works and they shat be considered
1o be solely and exclusively owned by AFTime); and, upon receipt of an ol of
waitten request from ATime, you shall immediaiely refum 28 originels and copies
(i whatever menner or technology stored, developed o copied) of any and &f
AifTime Resources.

3, In the event that you have prévinusly entered info an- agresment {wilen or
drersise) equring you o profect and presarve any or 28 of e ArTime
Respurces, such agreement shall continue i full osce and effedt except to the
adenthatﬁwetansarﬂwrﬂiﬁmaofmdzagwmﬂare‘wﬁmmﬂem
and conditions of fis Agreement, In which event the terms and condiiions of this
Agreememshal govem and the previous agresment shell be deemed o be 50

4%yauxseany¥eﬂmv%&:adverﬁsmgmafenalsﬂ1atamndudadmﬁe
AiTime Resources {*Yeliow Pages Materials™), you alkso agres o pay 1o AFfime
the follwing fees (a5 nofed it Schadule B) regerdiess of when the Parficpation
“Tern fermirates; (1) any remaining balance of your Iniial Membership Fee, and
{2} your Continuing Membership Fees for the eniire period of ime of your Yeliow
Pages advertising confract(s) that use any Yelow Pege WMatsralks, At the

RMS AND CONDITIONS OF THIS-AGREEMENT

expiration of your Yellow Pages adverfising contraci(s), you agres nol o further
meﬁryawbeneﬁtorﬂ:ebeneﬂcfmyomerpemnurenﬁnranyYelbﬂPags

5. You s:euﬁca!y agres that the remedy at law for eny breach of your obigafions

v}

reiating o confidentially and/or use of the AkTime: Resources as ndicated in this
Agreemeant may be inadequate and that AirTime, in addiion i any other legal or
equitable refief avaiable, Wil be entiied fo temporary and pernanent injunclive
relfiefwithotrt the necessiy of proving any aciusl darmages.

Indemriificafion. Ve agree & indermnily, hold hamniess and defend you, and
and agents, from and against any cidms,
damagss, mmmmbmﬂndu&mmnaﬂeammﬁs) i
—ansrg—mﬁcfeny—faﬂurebrxﬁnﬂﬁﬁw—obﬁgaﬁonmdemsﬂgmm%ww

your direciors, o!ﬁoas

agree to ndemnify, hold hammiess and defend us, and our meribers, managers, :

drediors, officers, employees, agents 2nd ofher epresentatives, from and aganst |
fiohiifies and reasonable costs fincluding reasonable |
aﬁomysmmduﬂwbgalmsis)ammnaianymbyywmulﬂlw

any dams,

obligations under this Agreement or otherwise arising out of the conduct of your
business.  Nelther parly will in any event be Jiable 1o the other party Prany |

consequental, nckdental, ndiect or specal damages, induding, without Emitation,
damages from loss of profits or business goodwill. I efther party to this Agreement
breaches any of the terms hereof, fat parly shall pay to the non-defauling party

upon wiitten demand or as part of a judgment all of fhe non-defauling partys costs
, including reasonable atiomeys’ fees, incured by thel patty in |

and expenses,
enfardngtheierms of this Agresment, whether or not figafion Is cosmmanced.

AirTime Program and Resources, The predise nature, scape, and fommat of |
the ArTere Program and AiFTime Resouross are subject o change fom ime o |
fime by Airfime In AiTime's reasonable discretion upon nofice fo you. Whik a |
member in the AfTime Program, yau agree io abide by any and all lems and |

condiions, pofices
published by AxTime from fime fo ime (whether or not speciically

reasosable discrefion wpon noficerio you.

Other Understandings

1. You reserve the fight to conduct your business using your own means,
methods, policias and procedures. Alffame ks an indspendent confractor and no
parinership, fimiled GabRly company, joint venlure, or franchise relafionship s
created batween you and AlTime pursuant fo fhis Agresment of ofiewise,

and procedures, end ndes and reguiziions that may be |
contained b his !

Agreement or published elsewhers) subjedt to change by AiTire in ATime's |

$

2. Wihout imiing any and allexpress obiigaions of each parly In s Agreament, |
 waranfes, -

you acknowledge and agiee that Alffime maies no
ngmsmmymnusuoﬁermmbedenvedbywuﬁom
parﬁq:abonas amember ofthe AFTime Program or by use of theAffTime

3 \buritersembeanmterofﬂaem‘rm Program does not ertifle youioany !

interestin or ownership fights o AlfTeme and you do fot heve any right oroense
bmeanypresa'ﬁorﬁmxeArTmﬂwmmmeWnarmndudaf
your business exeapt as atthorized inthis Agreemest. Nothing inthis Agreement

shallbe consirued a5 conveying fo you {) any right it or ineresis or copyrightin. |

orto any AxTime Resolress of () ahw ficense to us, sell, explott, copy or further
develop any such AlfTime Resqucss.
4. You agres not o bsue any press release, or ofhewise pwidyorpnvaﬁa!y

disdese any information conceming thils Agreement, yowpa:ﬁapaﬁonmmell

AxTime Program andror the AiTime Resouross without exer prior wilten consent.

.5 Duing the Paridpation Term and for a period of six months thereafiey, you !

(andfor you on behalf of any ofher person orcompany) will not, direclly orindiecly, |
solicit for employment or for any olher worldng rlationship anyempbmor
empioyees ofAirTive orany of iis afiiated companies.

€. During the Parficipation Tem, you misst have in foree such msurancepduas
with stich coverages and misimum policy §mils as may be required by Aifime |

firom $ime to fme upon reasonable nofice. In any such policy orpaﬁc’m.Airng

and iis affiates shel be added 2s addifionz! named insureds and you shal |
provide, as and when requesied, acafﬁwteofrsurancemnﬁmma
existence of such insurance coverage.

Miscellaneous Provisions,

4. Unless oﬂmp:mﬁedhenem.anymﬁce,requ%t,mnsemoroﬂ'er
eommmunicetion under this Agreementwill be efiediive only i is inwriling and sent |
byanahordy—mgnzedmedeeﬁvaysemmbmaddmsmm:n
ﬁwsAgmmmorasnﬂawsemmedbyapmymamﬁcegmnby&m;amy
1o the ofher party, and will be deemed given or made the next business day afler
delivery fo an overnight defvery senvice propery addressad,

2. This Agreement embodies the enfire agresment of the pariies with r&mectto

2
:

mewbjedmﬂershereofandsupasedsallavapwagmmw

oral, with respect o the subject mellers hereol
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3. “Excepl as chewise permiied in fhis Agreems, s Agreement may not be
amended or supplemented, unless set forth in a witing signed by sach party, and
the terms ofthis Agreemient may not be waived unless set forth In 2 wifing signed
by the parly entiied o the benefiis thereof, and no such waiver will be deemed or
witl consfiute & walver of such provision at any tine In the filure or of any other
provisior hereof, The rights and emedies of the parties are curnuizfive and not
alemalive, Pxcept as ofherwise provided In this Agreement, netther the &iure nor
-any defay by any party in fully exercising any right, power or priviiege Linder this
wil operate 2s a waiverthereof.

4. Neftherthis Agreement nor any of the fights, interests or obligations under this
Agreement may be assigred or tanskerred, in whole or in pait, by vou withoutthe
prior witten consentof us. Ve may assign or rensier fhis Agreement or any rights
heseundsr o any third party without nofice to orthe cansent of you.

5. The Membership Fees ame pavable in 2ccomdance with Scheduie (B) atiached

6. ifany tem of this Agie..rient of application thereof is, in any jurisdicion and 1o

any exiznt, finally hiekd invalid or unenforoezble, stch tern will only be insfizcive |

&s fo such jursdiction, and only 1o the exient of such invalidily or unenforceabiy,
without invalidaling or sendesing unenforoeableany other tenms of thisAgreement.
ThisAgresment rnay be exacuted in one or more counterparts.

7. This Agreement will be govemed by and construed in accordance with the laws

of the State of Missour, without regard 1o confict of laws principles. Any acfion |
atising out of or relating 1o fhis Agreement will be brought by the parfes onlyina
Missour sizte court or a federal court sitiing within Missotrd, which will ba the ¢
axiusive venue of any such action. Each parly waives any chiecion io e laying |
of venue of any such adion, and imevocably consents and submils fo the

jumisdiction of any such designated court {and the appropriste appefiate cours)in |

any such acfion. Senvice of process and any ofher noficeinany such aclion wilbe
effecive against such parly when tansmiled in accordance with the nofice |

heseto, The amount of the Contnuing Membership Fes [} = calcslated on an
annual or yeardy bask but ks payable weekly as indicated in Schedule (B) and @) is
subjedt o inorease afier the first year atAirTime's opfion butn no eventwil the rete
of increzse exceed 5% per annual yeat. Your annual year begins with the date of
the first payment of fhe Mermbership Fes nofed b Schedule (B). Wiiten nofice of
2ny increase in the Confinuing Membership Fee will be provided 30 days in
advance,

“w

requirements set forih above.  NOIING Comainad Nereln wAl be deemed 10 atedt |

the right of a parly {o seve protess in any manrer pennitied by law

8, WAIVER OF JURY TRIAL - EACH OF THE PARTIES HEREBY

IRREVOCABLY AND UNCONDITIONALLY WAIVES ANY RIGHT THAT THEY °
MAY HAVE TOATRIAL BY JURY IN ANY ACTION INVOIVING DIRECTLY OR |
INDIRECTLY, ANY MATTER (WHETHER SOUNDING IN TORT, CONTRACT |
OR OTHERWISE) IN ANY WAY ARISING OUT OF, RELATED TO, OR ;
CONNECTEDR WITH THISAGREEMENT.

Rev 09106
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EXHIBIT 3
to
DeFord Declaration



PTO Form 1478 (Rev 9/2006)
OMB No. 0651-0009 (Exp 12/31/2008)

Trademark/Service Mark Application, Principal Register

Serial Number: 77420784
Filing Date: 03/13/2008

The table below presents the data as entered.

SERIAL NUMBER
MARK INFORMATION
*MARK

STANDARD CHARACTERS
USPTO-GENERATED IMAGE

LITERAL ELEMENT

MARK STATEMENT

REGISTER

APPLICANT INFORMATION
*OWNER OF MARK

*STREET

*CITY

*STATE
(Required for U.S. applicants)

*COUNTRY

*ZIP/IPOSTAL CODE
(Required for U.S. applicants only)

PHONE
FAX

EMAIL ADDRESS

AUTHORIZED TO COMMUNICATE VIA EMAIL

LEGAL ENTITY INFORMATION

TYPE

77420784

ComfortClub
YES
YES
ComfortClub

The mark consists of standard characters,
without claim to any particular font, style,
size, or color.

Principal

Barnaby Heating & Air
4620 Industrial ST, STE C

Rowlett
Texas

United States
75088

972-412-0150
972-475-6815
info@barnabyheatingandair.com

Yes

limited liability company


../APP0002.JPG

STATE/COUNTRY WHERE LEGALLY
ORGANIZED

Texas

GOODS AND/OR SERVICES AND BASIS INFORMATION

INTERNATIONAL CLASS
FIRST USE ANYWHERE DATE

FIRST USE IN COMMERCE DATE

*IDENTIFICATION

FILING BASIS
FIRST USE ANYWHERE DATE
FIRST USE IN COMMERCE DATE
CORRESPONDENCE INFORMATION
NAME
FIRM NAME
STREET
CITY
STATE
COUNTRY
ZIP/POSTAL CODE
PHONE
FAX
EMAIL ADDRESS
AUTHORIZED TO COMMUNICATE VIA EMAIL
FEE INFORMATION
NUMBER OF CLASSES
FEE PER CLASS
*TOTAL FEE DUE
*TOTAL FEE PAID

SIGNATURE INFORMATION

SIGNATURE

036
At least as early as 01/22/2008
At least as early as 01/22/2008

Prepaid preventive maintenance service plans
for heating, ventilating and air conditioning
systems

SECTION 1(a)
At least as early as 01/22/2008
At least as early as 01/22/2008

Barnaby Heating & Air

Barnaby Heating & Air

4620 Industrial ST, STE C
Rowlett

Texas

United States

75088

972-412-0150

972-475-6815
info@barnabyheatingandair.com

Yes

325
325
325

/Charles Barnaby/



SIGNATORY'S NAME Charles Barnaby
SIGNATORY'S POSITION Principal Partner

DATE SIGNED 03/13/2008



Trademark/Service Mark Application, Principal Register

Serial Number: 77420784
Filing Date: 03/13/2008

To the Commissioner for Trademarks:

MARK: ComfortClub (Standard Characters, sek
The literal element of the mark consists of ComfortClub.
The mark consists of standard characters, without claim to any particular font, style, size, or color.

The applicant, Barnaby Heating & Air, a limited liability company legally organized under the laws
Texas, having an address of

4620 Industrial ST, STE C

Rowlett, Texas 75088

United States
requests registration of the trademark/service mark identified above in the United States Patent ar
Trademark Office on the Principal Register established by the Act of July 5, 1946 (15 U.S.C. Secti
et seq.), as amended.

For specific filing basis information for each item, you must view the display within the Input Table.
International Class 036: Prepaid preventive maintenance service plans for heating, ventilatin
conditioning systems

Use in Commerce: The applicant is using the mark in commerce, or the applicant's related compa
licensee is using the mark in commerce, or the applicant's predecessor in interest used the mark ii
commerce, on or in connection with the identified goods and/or services. 15 U.S.C. Section 1051(:
amended.

In International Class 036, the mark was first used at least as early as 01/22/2008, and first used ii
commerce at least as early as 01/22/2008, and is now in use in such commerce. The applicant is
submitting one specimen(s) showing the mark as used in commerce on or in connection with any i
the class of listed goods and/or services, consisting of a(n) direct mail piece.

Specimen Filel

Correspondence Information: Barnaby Heating & Air
4620 Industrial ST, STE C
Rowlett, Texas 75088
972-412-0150(phone)
972-475-6815(fax)
info@barnabyheatingandair.com (authorized)

A fee payment in the amount of $325 has been submitted with the application, representing payme
class(es).


../APP0002.JPG
../APP0003.JPG

Declaration

The undersigned, being hereby warned that willful false statements and the like so made are punis
fine or imprisonment, or both, under 18 U.S.C. Section 1001, and that such willful false statements
the like, may jeopardize the validity of the application or any resulting registration, declares that he
properly authorized to execute this application on behalf of the applicant; he/she believes the appli
be the owner of the trademark/service mark sought to be registered, or, if the application is being {
under 15 U.S.C. Section 1051(b), he/she believes applicant to be entitled to use such mark in conr
to the best of his/her knowledge and belief no other person, firm, corporation, or association has tt
to use the mark in commerce, either in the identical form thereof or in such near resemblance ther
be likely, when used on or in connection with the goods/services of such other person, to cause cc
or to cause mistake, or to deceive; and that all statements made of his/her own knowledge are trut
that all statements made on information and belief are believed to be true.

Signature: /Charles Barnaby/ Date Signed: 03/13/2008
Signatory's Name: Charles Barnaby
Signatory's Position: Principal Partner

RAM Sale Number: 9157
RAM Accounting Date: 03/13/2008

Serial Number: 77420784

Internet Transmission Date: Thu Mar 13 11:34:48 EDT 2008
TEAS Stamp: USPTO/BAS-71.96.1.66-2008031311344828293
3-77420784-40030574bb9cde1113f4fe217ddac
a3212f-CC-9157-20080313113219201855



ComfortClub



No image Attached



EXHIBIT 4
to
DeFord Declaration



PTO Form 1957 (Rev 9/2005)
OMB No. 0651-0050 (Exp. 04/2009)

Response to Office Action

The table below presents the data as entered.

SERIAL NUMBER 77420784

LAW OFFICE
ASSIGNED

MARK SECTION (no change)
GOODS AND/OR SERVICES SECTION (current)

LAW OFFICE 106

INTERNATIONAL CLASS 036
DESCRIPTION
Prepaid preventive maintenance service plans for heating, ventilating and air conditioning system

FILING BASIS Section 1(a)

FIRST USE

ANYWHERE DATE At least as early as 01/22/2008

FIRST USE IN
COMMERCE DATE

GOODS AND/OR SERVICES SECTION (proposed)

INTERNATIONAL CLASS 036

At least as early as 01/22/2008

DESCRIPTION
Prepaid preventive maintenance service plans for heating, ventilating and air conditioning system

FILING BASIS Section 1(a)

FIRST USE

ANYWHERE DATE At least as early as 01/22/2008

FIRST USE IN

COMMERCE DATE At least as early as 01/22/2008

"The substitute specimen(s) was in use in commerce as of the filing dat

STATEMENT TYPE e
the application.

SPECIMEN FILE NAME(S)

ORIGINAL PDF FILE SPU0-719611226-125249687 . 08-DH-0001 back copy.pdf

CONVERTED PDF
FILE(S) \TICRS\EXPORT3\IMAGEOUT3\774\207\77420784\xmI1\ROA0002.. F



../SPU0-719611226-125249687_._08-DH-0001_back_copy.pdf
../ROA0002.JPG

(1 page)
ORIGINAL PDF FILE

CONVERTED PDF
FILE(S)
(1 page)

SPECIMEN
DESCRIPTION

SIGNATURE SECTION

DECLARATION
SIGNATURE

SIGNATORY'S NAME

SIGNATORY'S POSITION

DATE SIGNED

RESPONSE SIGNATURE

SIGNATORY'S NAME

SIGNATORY'S POSITION

DATE SIGNED

AUTHORIZED
SIGNATORY

SPUO0-719611226-125249687 .

08-PC-0001 frnt copy.pdf

\TICRS\EXPORT3\IMAGEOUT3\774\207\77420784\xmI1\ROA0003..F

Digital file of door hanger and postcard use in the first stages of ad

campaign.

/charles barnaby/

charles barnaby
owner
08/27/2008
/charles barnaby/
charles barnaby
owner

08/27/2008

YES

FILING INFORMATION SECTION

SUBMIT DATE

TEAS STAMP

Wed Aug 27 13:35:00 EDT 2008

USPTO/ROA-71.96.11.226-20
080827133500670827-774207
84-430e29d70afb075634f3fd
123e95ec5998-N/A-N/A-2008
0827125249687146

Response to Office Action

To the Commissioner for Trademarks:

Application serial no77420784has been amended as follows:

CLASSIFICATION AND LISTING OF GOODS/SERVICES

Applicant proposes to amend the following class of goods/services in the application:


../SPU0-719611226-125249687_._08-PC-0001_frnt_copy.pdf
../ROA0003.JPG

Current: Class 036 for Prepaid preventive maintenance service plans for heating, ventilating and ¢
conditioning systems

Original Filing Basis:

Filing Basis: Section 1(a), Use in Commercé&:he applicant is using the mark in commerce, or the
applicant's related company or licensee is using the mark in commerce, on or in connection with tt
identified goods and/or services. 15 U.S.C. Section 1051(a), as amended. The mark was first usec
as early as 01/22/2008 and first used in commerce at least as early as 01/22/2008, and is now in
such commerce.

Proposed:Class 036 for Prepaid preventive maintenance service plans for heating, ventilating and
conditioning systems

Filing Basis: Section 1(a), Use in Commercé&:he applicant is using the mark in commerce, or the
applicant's related company or licensee is using the mark in commerce, on or in connection with tf
identified goods and/or services. 15 U.S.C. Section 1051(a), as amended. The mark was first usec
as early as 01/22/2008 and first used in commerce at least as early as 01/22/2008, and is now in
such commerce.

Applicant hereby submits a new specimen for Class 036. The specimen(s) submitted consists of C
file of door hanger and postcard use in the first stages of ad campaign..

For an application based on 1(a), Use in Commerce, "The substitute specimen(s) was in use in co
as of the filing date of the application."

Original PDF file:

SPUO0-719611226-125249687 . 08-DH-0001 back copy.pdf

Converted PDF file(s)(1 page)

Specimen Filel

Original PDF file:

SPU0-719611226-125249687 . 08-PC-0001 frnt copy.pdf

Converted PDF file(s)(1 page)

Specimen Filel

SIGNATURE(S)

Declaration Signature

If the applicant is seeking registration under Section 1(b) and/or Section 44 of the Trademark Act,
applicant had a bona fide intention to use or use through the applicant's related company or licens
mark in commerce on or in connection with the identified goods and/or services as of the filing dat
application. 37 C.F.R. Secs. 2.34(a)(2)(i); 2.34 (a)(3)(i); and 2.34(a)(4)(ii). If the applicant is seekin
registration under Section 1(a) of the Trademark Act, the mark was in use in commerce on or in
connection with the goods or services listed in the application as of the application filing date. 37 C
Secs. 2.34(a)(1)(i). The undersigned, being hereby warned that willful false statements and the lik
made are punishable by fine or imprisonment, or both, under 18 U.S.C. 81001, and that such willft
statements may jeopardize the validity of the application or any resulting registration, declares thai
is properly authorized to execute this application on behalf of the applicant; he/she believes the ag
to be the owner of the trademark/service mark sought to be registered, or, if the application is bein
under 15 U.S.C. 81051(b), he/she believes applicant to be entitled to use such mark in commerce
best of his/her knowledge and belief no other person, firm, corporation, or association has the righ
the mark in commerce, either in the identical form thereof or in such near resemblance thereto as-
likely, when used on or in connection with the goods/services of such other person, to cause conft
to cause mistake, or to deceive; that if the original application was submitted unsigned, that all stai
in the original application and this submission made of the declaration signer's knowledge are true
statements in the original application and this submission made on information and belief are belie


../SPU0-719611226-125249687_._08-DH-0001_back_copy.pdf
../ROA0002.JPG
../SPU0-719611226-125249687_._08-PC-0001_frnt_copy.pdf
../ROA0003.JPG

be true.

Signature: /charles barnaby/  Date: 08/27/2008
Signatory's Name: charles barnaby
Signatory's Position: owner

Response Signature

Signature: /charles barnaby/  Date: 08/27/2008
Signatory's Name: charles barnaby

Signatory's Position: owner

The signatory has confirmed that he/she is not represented by either an authorized attorney or Ca
attorney/agent, and that he/she is either (1) the applicant or (2) a person(s) with legal authority to |
applicant; and if an authorized U.S. attorney or Canadian attorney/agent previously represented hi
this matter, either he/she has filed a signed revocation of power of attorney with the USPTO or the
USPTO has granted the request of his/her prior representative to withdraw.

Serial Number: 77420784

Internet Transmission Date: Wed Aug 27 13:35:00 EDT 2008
TEAS Stamp: USPTO/ROA-71.96.11.226-20080827133500670
827-77420784-430e29d70afb075634f3fd123e9
5ec5998-N/A-N/A-20080827125249687146



Corrnfmans s Memberships

Phtlnum Membership - $29.95 per month*
Guaranteed same-day appointments
FREE service on system rejuvenation twice per year
FREE repairs up to Level 5
FREE diagnestic service, and...
100% of your unused balance may be applied to
anew home comfort system.

Gold Membership - $19.95 per month*
Guaranteed appointments within 24 hours
20% off major services
FREE Level 1 repairs... no exclusions
FREE system rejuvenation twice per year,
FREE diagnestic service, and...
100% of your unused balance may be applied to
anew heating or cooling system.

Silver Membership - $11.95 per menth
Guaranteed appointments within 48 hours
10% off all repair services,
FREE system rejuvenation twice per year (filters extra)
$29.95 diagnostic service.

Make your best cheice for: Savings, response,
reliability, care and safety.

SERVICE, not selling. These plans offer the BEST and

: meost AFFORDABLE options to avoid costly repair,
Call today replacement, loss of comfort, inconvenience or
for more loss of safety. These plans are like
information on SMOKE ALARMS, helping to prevent

= major problems or putting the
New! ComfortClub™ p'ﬁf: out beb,emm

a catastrophe.

TACLA 14319E

% P his card and
10% OFF° 155 onyour noxt service.
Any Service Call Today!

972.412. 0150

*One time offer not valid in conjunction with other offers.



TACLA 14319E 'nrOdLICing
Our NEWL...

Cogrrdarmt L =

Make your best choice for: Savings,
response, reliability, care and safety.
SERVICE, not selling. These plans offer the BEST and
most AFFORDABLE options to avoid costly repair,
replacement, loss of comfort, inconvenience or loss of
safety. These plans are like SMOKE ALARMS, helping to
prevent major problems or putting the fire outbefore  gjjyer Membership - $11.95 per month

it becomes a catastrophe. Guaranteed appointments within 48 hours

Call TODAY to learn how you could save up to $890 10% off all repair services,

on your next comfort system failure. FREE! system rejuvenation twice per year (filters extra)
Il ; initi i i Heating & Air Conditioning

923%?3’:?1}";‘3 e anga ,

in the FixedRight Pricin ide. 7 _ 7

Free repairs up to Level’s for Platinum or Level 1 for Gold. ©2008 Barnaby Heating & Air, LLC. All Rights Reserved.
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE BEFORE THE
TRADEMARK TRIAL AND APPEAL BOARD

In the Matter of Trademark Registration No. 3,618,331
Registration Date: May 12, 2009
Mark: COMFORTCLUB

Clockwork IP, LLC )
)
Petitioner )
)

v ) Cancellation No. 92057941
)
BARNABY HEATING & AIR, LLC )
)
Respondent. )

RESPONDENT’S SECOND AMENDED OBJECTIONS AND RESPONSES
TO PETITIONER'’S FIRST SET OF INTERROGATORIES,
FIRST REQUESTS FOR PRODUCTION, AND FIRST REQUESTS FOR ADMISSION

TO: PETITIONER CLOCKWORK IP, LLC AND ITS COUNSEL OF RECORD:

Pursuant to Rules 26 and 33 of the Federal Rules of Civil Procedure and TBMP § 403, et seq.,
Respondent Barnaby Heating & Air, LLC (“Barnaby”) serves its SECOND Amended Objections and
Answers to Petitioner’s First Set of Interrogatories, Petitioner’s First Requests for Production of Documents
and Petitioner’s First Requests for Admission.

Respondent, in answering these interrogatories, requests for production, and requests for admission
will afford the words contained therein their common, ordinary meaning, except as the Federal Rules of
Civil Procedure may specifically define them. Respondent answers these interrogatories, requests for
production, and requests for admission in accordance with the Federal Rules of Civil Procedure, the TBMP

and the Trademark Trial and Appeal Board applicable rules.
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The pleadings in this matter do not indicate how the following entities are related to this litigation:
“Clockwork “SGI””, “AirTime”, “AirTime 5007, “Success Day”, “Success Academy”, “CONGRESS”,
“SGI EXPO”, “BRAND DOMINANCE”, and “Senior Tech.” These entities are not parties to this
cancellation proceeding and without more information about each of these entities, or how they are related
to Petitioner, Clockwork IP, LLC. Until Petitioner amends its pleadings in this case, or better provides an
explanation of how any of the above entities relate to Petitioner, Respondent is unable to provide accurate

responses to Petitioner’s discovery requests about these various entities.

INTERROGATORIES

INTERROGATORY NO. 1:

Describe in detail how Respondent's Mark was first conceived of by Respondent.

ANSWER:

Mr. Charlie Barnaby is the President of Barnaby Heating & Air, LLC located in Rowlett, Texas. Mr.
Charlie Barnaby and his nephew, Shelby Cuellar, relying on their combined years of experience in the air
conditioning and heating trade, and their ingenuity, conceived of, created, and developed the
COMFORTCLUB mark as a means of marketing club membership sales to its existing customers and to
new customers throughout Rowlett, Texas and the Dallas-Fort Worth area. Mr. Barnaby and Mr. Cuellar
conceived of and developed the COMFORTCLUB while working at Barnaby Heating & Air in Rowlett,
Texas beginning sometime in the Fall and Winter of 2007. Following the conception and development of
the COMFORTCLUB mark, and in an effort to market COMFORTCLUB club membership sales to its
existing customers and to new customers throughout Rowlett, Texas and the Dallas-Fort Worth area, on
January 28, 2008, Barnaby Heating & Air ordered five thousand (5,000) 3.5 X 8.5 double sided Rip
Hangers from 48HourPrint.com of Quincy, Massachusetts that incorporated and displayed Respondent’s

COMFORTCLUB mark.

Neither Mr. Charlie Barnaby, nor Mr. Cuellar, relied upon any documents or materials of Petitioner’s while

creating and developing Respondent’s COMFORTCLUB mark.

INTERROGATORY NO. 2:
State in detail the reasons for Respondent's selection of COMFORTCLUB and the filing of U.S.

Registration No. 3,618,331 therefore, the date that Respondent's Mark was selected and cleared, and

identify all persons involved in the selection and clearance of Respondent's Mark.
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ANSWER:

Given the amount of time that has lapsed between Respondent’s selection of COMFORTCLUB and the
filing of U.S. Registration No. 3,618,331, Respondent relies on the written materials and the United States
federal trademark application databases and records that exist on the website, www.uspto.gov in answering
this interrogatory. Respondent is unable to know, without guessing, which individuals at the United States
Patent and Trademark Office were involved in the “clearance of the [COMFORTCLUB] mark.”
Respondent, Barnaby Heating & Air, LLC, developed the COMFORTCLUB trademark in the Fall and
Winter of 2007 and Respondent has been using the COMFORTCLUB mark in commerce continuously

since at least as early as January 2008.

Respondent incorporates its response to Interrogatory No. 1 above, as if fully set forth herein. Respondent’s
President Mr. Charlie Barnaby along with Shelby Cuellar selected the COMFORTCLUB mark and
following a search online and a search of the United States and Patent and Trademark Office archives filed
for federal trademark protection. Respondent selected and conducted multiple online searches to confirm
that no other companies offering air conditioning and heating services were using the COMFORTCLUB
mark in commerce. Respondent filed the United States federal trademark application on without the aid of

anyone outside of Respondent’s company, or an attorney, or agent at the U.S. Trademark Office.

INTERROGATORY NO. 3:

State Respondent's annual expenditures in developing and marketing COMFORTCLUB.

ANSWER:

Respondent would have to speculate or guess about the amount of money spent developing and marketing
COMFORTCLUB on an annual basis. Respondent has produced receipts for the Rip Hangers purchased in
January 28, 2008 after months of development of the COMFORTCLUB mark that began in the Fall or
Winter of 2007. Respondent has also produced an invoice for carbonless COMFORTCLUB business

forms. Respondent relies upon those documents in response to this Interrogatory.
Respondent maintains the website, www.barnabyheatandair.com, on which Respondent markets

COMFORTCLUB mark and COMFORTCLUB memberships. Respondent expends approximately $3,700

annually as a member of the Better Business Bureau through which Respondent advertises the
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COMFORTCLUB mark. Respondent expended money employing Mr. Shelby Cuellar during the Fall and
Winter of 2007 and in the Winter and Spring of 2008 paying Mr. Cuellar an income while Mr. Cuellar and
Mr. Barnaby developed the COMFORTCLUB mark. Respondent employed Mr. Cuellar and paid Mr.
Cuellar an income when Respondent began its initial marketing campaign and use of the COMFORTCLUB

mark in commerce in 2008.

Respondent has used the COMFORTCLUB Mark continuously since at least as early as January 2008, and
Respondent did not independently account for or apportion those amounts it spent developing and

marketing the COMFORTCLUB Mark on an annual basis from late 2007 through today.

Respondent incurred filing and registration fees for securing the federal trademark for Respondent’s
COMFORTCLUB mark. Respondent estimates that it spent approximately $10,000 on January 18, 2008 —
January 25, 2008 for its initial COMFORTCLUB marketing campaign, including the purchase of 5,000 Rip
Hangers, forms, strategic marketing campaigns, and for the purchase of additional printed marketing
materials. Respondent also incorporated the COMFORTCLUB mark onto its existing website. Respondent
estimates that it has spent approximately $200,000 in developing and marketing the COMFORTCLUB
Mark from the Fall or Winter of 2007 through today’s date.

INTERROGATORY NO. 4: Describe all documents supporting or negating Respondent's priority and
ownership of COMFORTCLUB.

ANSWER: Respondent “describes” the following documents: (1) All documents produced herewith,
including but not limited to Respondent’s business records, the August 21, 2007, NIGHTHAWK AIRTIME
MEMBER AGREEMENT, entered into between AirTime, LLC and Respondent, an undated
Confidentiality Agreement entered into by Respondent and Clockwork Home Services, Inc. formerly known
as Venvest, Inc., invoices and forms indicating the dates that Respondent began marketing and advertising
its COMFORTCLUB mark, emails to and from individuals at Success Academy beginning in February
2008, Respondent’s credit card statements indicating the dates and amounts Respondent paid to AirTime,
LLC as a member of AirTime 500 and for developing, registering, and marketing the COMFORTCLUB
mark, registration materials for an AirTime 500 March 11-15, 2008 AirTime 500 EXPO, course materials
from a “SGI” “The Senior Sales Technician” course attended by Respondent’s Charlie Barnaby in March
17-19, 2008, and any and all documents relating to the formation of Petitioner as a limited liability company

formed in the State of Delaware, any and all documents Respondent received from Success Academy as a
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member of AirTime 500, any and all documents that contain images from Respondent’s website, any and all
documents showing the corporate formation and/or dissolution and/or merger of AirTime, LLC and any and
all companies that may have merged with AirTime, LLC, any and all documents indicating the dates
Clockwork Home Services, Inc. was formed and the date of the forfeiture of its incorporation, any and all
corporate formation records, fictitious names certificates, annual reports, change in registered agents, and
any other corporate or company filings made by Success Group International, New Millennium Academy,
LLC, AirTime, LLC, Clockwork Home Services, Inc., Clockwork IP, LLC, The New Masters Alliance,
LLC, DirectEnergy, Inc., Aquila Investments, CW 2012, LLC, Plumbers Success, LLC, Roofers Success,
LLC, Clockwork, Inc., and Barnaby Heating & Air, LLC. Respondent will also rely on all assignments on
filed by or on behalf of Petitioner with the USPTO. Respondent will rely on all assignments to and from

Aquila Investments, Inc.

Respondent will also generally rely on any and all documents that relate in any way to Petitioner’s alleged
claims and Respondent’s defenses, including the sworn pleadings and the sworn answer of the parties, those
documents that Petitioner and Respondent will include on their exhibit lists, any and all documents
identified by Petitioner or Respondent in Rule 26(A)(1) Disclosures, any and all documents on file with the
U.S. Patent & Trademark Office, and the Trademark Trial and Appeal Board. Respondent will rely on
documents acquired from Petitioner’s former or current counsel and or agents, documents located in
Respondent’s business materials and documents Petitioner served upon other parties — not yet a party to this
action. Respondent will rely on Petitioner’s application to the U.S. Trademark Office, Application No.

85/880911, filed March 20, 2013 based upon “intent to use”.

Respondent has no firsthand knowledge about the document, Bates Numbered OHAC-OTT-001, produced
by Petitioner in this cancellation proceeding, which purports to show a nearly identical mark, “COMFORT
CLUB”, being used in the “Dynamic Training” “SUCCESS ACADEMY” “THE ON-TIME TECHNICIAN”
“ONE HOUR HEATING & AIR CONDITIONING™” “Always on Time...Or You Don’t Pay a Dime! ®”
Organization. Respondent had never seen the document, Bates Numbered OHAC-OTT-001, entitled
“Dynamic Training” “SUCCESS ACADEMY” “THE ON-TIME TECHNICIAN” “ONE HOUR HEATING &
AIR CONDITIONING™” “Always on Time...Or You Don’t Pay a Dime! ®” until this document was
produced by Petitioner just prior to the initiation of this cancellation proceeding. Petitioner does not own
franchises. Respondent was never a franchisee of Petitioner’s. Respondent was never a member of any
organization belonging to Petitioner. Because Respondent was never a member of any organization related

to “Dynamic Training” “SUCCESS ACADEMY” “THE ON-TIME TECHNICIAN” “ONE HOUR HEATING
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& AIR CONDITIONING™” “Always on Time...Or You Don’t Pay a Dime! ®”, Respondent never
attended a “Dynamic Training” “SUCCESS ACADEMY” “THE ON-TIME TECHNICIAN” “ONE HOUR
HEATING & AIR CONDITIONING™” “Always on Time...Or You Don’t Pay a Dime! ®” course.

Respondent never entered into a contract with Petitioner. Respondent, Barnaby Heating & Air, LLC, is a
Texas Limited Liability Company. On August 21, 2007, Respondent entered into a contract titled
NIGHTHAWK AIRTIME MEMBER AGREEMENT with AirTime, LLC, a Missouri Limited Liability
Company and Respondent became a “member” of an organization known as “AirTime 500”. Respondent
has no personal knowledge about the relationship between Petitioner and AirTime, LLC or Petitioner and

the AirTime 500 organization.

From a review of documents produced by Petitioner just prior to the initiation of this cancellation
proceeding, Respondent believes that an entity known as “SGI” and/or “Success Academy” may provide
training and educational programs for multiple organizations, including the “AirTime 500 organization to
which Respondent belonged beginning in August 2007. Respondent was never a member of any other
organization owned by, managed by, or in any way related to Petitioner. Clockwork Home Services, Inc.
owned “ONE HOUR HEATING & AIR CONDITIONING™” franchises. Respondent does not nor has it
ever owned a “ONE HOUR HEATING & AIR CONDITIONING™” franchise. As a result of never having
owned a “ONE HOUR HEATING & AIR CONDITIONING™” franchise, Respondent never saw, nor was
Respondent ever provided, a copy of the document, Bates Numbered OHAC-OTT-001, entitled, “Dynamic
Training”, “SUCCESS ACADEMY”, “THE ON-TIME TECHNICIAN”, “ONE HOUR HEATING & AIR
CONDITIONING™” “Always on Time...Or You Don’t Pay a Dime! ®”. Respondent was never provided
a copy of the document, Bates Numbered OHAC-OTT-001, entitled, “Dynamic Training”, “SUCCESS
ACADEMY”, “THE ON-TIME TECHNICIAN”, “ONE HOUR HEATING & AIR CONDITIONING™~”
“Always on Time...Or You Don’t Pay a Dime! ®” until Petitioner disclosed this document to Respondent

in this litigation.

Pursuant to Rule 26(a)(1)(B) of the Federal Rules of Civil Procedure, Barnaby provides the following
description of categories of documents, electronically stored information, and tangible things that Barnaby
has in its possession, custody, or control and may use to support its claims or defenses. Unless otherwise
noted, the documents described above and the following documents, electronically stored information, and

tangible things have been produced herewith:
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a. Documents pertaining to the historical use, sales and advertising of Barnaby’s services and
Barnaby’s COMFORTCLUB mark.

b. Advertisements and other documents pertaining to the continuous use of the “COMFORTCLUB”
mark by Barnaby, from a date prior to the date of first use alleged by Clockwork in documents produced in
this case and in documents filed with the U. S. Patent and Trademark Office, Application No. 85/880911 —
COMFORTCLUB — by Petitioner.

c. Internet printouts from Barnaby’s website at www.barnabyheatingandair.com.

d. Documents pertaining to the subscription, development and history of the website

www.barnabyheatingandair.com.

e. Documents pertaining to the subscription, development and history of the website

www.onehourheatandair.com.

f. Documents and franchise materials from the One Hour Heating & Air.

g. Internet printouts from DirectEnergy. Internet printouts from One Hour Heating & Air.

Barnaby expressly reserves the right to supplement this response.

INTERROGATORY NO. 5:

List and describe all Petitioner, SGI, or AirTime events, including without limitation, Success Day and
Success Academy sessions, CONGRESS franchise events, SGI EXPO events, BRAND DOMINANCE

events, Senior Tech events, and any similar events attended by Respondent since 2006.

ANSWER:

Respondent has not attended any events held by Petitioner. Respondent is unaware of any “SGI” events.
Respondent has never attended a “CONGRESS franchise event.” Respondent has never attended a
“BRAND DOMINANCE” event. Respondent is a former member of “AirTime 500 and only attended
AirTime 500 events. Respondent attended a “SGI AirTime 500 EXPO” in September 2007. Respondent
believes that while he was present at the September 2007 “SGI AirTime 500 Expo” he may have attended a
“Success Day” sales and marketing meeting. Respondent attended a “SGI AirTime 500 EXPO” in
approximately March 10-15, 2008 and attended a “Success Academy” “The Senior Sales Technician”
meeting from March 2008. The March 2008 “Success Academy” “The Senior Sales Technician” was the
only training event Respondent ever attended. Respondent attended other AirTime 500 Expos periodically

from 2009 through 2012. Respondent is no longer an AirTime 500 member.
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INTERROGATORY NO.-6:

Describe Respondent's relationship with Petitioner, SGI, and AirTime 500.

ANSWER: Respondent has no relationship with Petitioner. Respondent has no relationship with SGI.

Respondent has no relationship with AirTime 500.

INTERROGATORY NO. 7:

Describe and list all agreements between Respondent and Petitioner, Respondent and SGI, Respondent and
AirTime 500, including without limitation all Acknowledgements of Non-Solicitation Policy or

Confidentiality Agreements executed by Respondent.

ANSWER: Respondent has no agreements with Petitioner. Respondent has no agreements with SGI
Respondent has no agreements with AirTime 500. Respondent is a former member of AirTime 500 and on
August 21, 2007 entered into a contract with AirTime, LLC. Respondent refers Petitioner to the August 21, 2007
contract between Respondent and AirTime, LLC produced herewith. Respondent has never signed any

agreements with Petitioner. Respondent is not a licensee of Petitioner.

INTERROGATORY NO. 8:

Describe all goods and services with which Respondent's Mark has been, is intended to be, or is currently
used and, for each good or service identified:

(a) state the date of first use anywhere and the date of first use in commerce and the nature of
that first use in commerce;

(b) describe any periods of non-use;

(©) describe the distribution system for each such good or service including the channels of
trade in which such good or service is or will be distributed;

(d) describe the methods by which Respondent has advertised or promoted the sale of each
good or service, including, without limitation, the types of media in which such advertising and promotion
has been conducted;

(e) identify and describe the geographic scope of any advertising and sales for each good or
service provided;

(H) identify all instances of use of Respondent's Mark by Respondent or Respondent's

licensees, including use in marketing materials, internal materials, and Respondent's websites.
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ANSWER:

Respondent has used the COMFORTCLUB mark continuously since, at least as early as January 22, 2008
in its promotional materials and its marketing materials. Respondent relies on the materials produced
herewith describing Respondent’s goods and services for which Respondent's Mark has been and is
currently used. Respondent incorporates its response to Interrogatories Nos. 1, 2, 3, and 4, and the

documents produced herewith.

INTERROGATORY NO. 9:

Describe all facts and identify all documents and things relating to and showing Respondent's use of
Respondent's Mark in commerce before and after Mr. Charles Barnaby's execution of the Success Academy

"Acknowledgement of Non-Solicitation Policy" dated March 17, 2008.

ANSWER:

See Respondent’s answer to Interrogatory Nos. 1-4 and No. 8, which answer is fully incorporated herein.

INTERROGATORY NO. 10:

Identify and describe the types of customers to whom Respondent has provided or is providing COMFORT
CLUB services and, for each type of customer:

(a) indicate the approximate fractional or percentage dollar volume of sales to each type of
customer; and

(b) state the method by which Respondent has provided or is providing services identified
with Respondent' s Mark, including without limitation, channels of trade utilized or being utilized by

Respondent.

ANSWER:
Respondent incorporates its response to Interrogatories Nos. 1, 2, 3, and 4 and to Interrogatory No. 8, and

the documents produced herewith.

INTERROGATORY NO. 11:

State the annual revenues generated in connection with Respondent's services offered under Respondent's

Mark from the date of first use to present.
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ANSWER:
Respondent incorporates its response to Interrogatories Nos. 1, 2, 3, and 4 and to Interrogatory No. 8, and
Respondent relies on the COMFORTCLUB club membership sales materials produced herewith.

Respondent reserves the right to supplement this response.

INTERROGATORY NO. 12:

State whether any search, inquiry, investigation, or marketing survey has been or is being conducted relating
to the availability, registrability, or enforceability of Respondent's Mark and, if so, for each identify all
documents relating to the search or investigation including, but not limited to, each report referring to or

reflecting the search or investigation.

ANSWER:

Respondent performed a thorough search, inquiry, investigation, and marketing survey prior to expending
advertising dollars and securing a federal trademark registration for the COMFORTCLUB mark.
Respondent does not have a printed report of each effort it made prior to filing its federal trademark
application. Respondent refers Petitioner to the documents produced herewith relating to the registration of

Respondent’s COMFORTCLUB mark.

INTERROGATORY NO. 13:

Describe in detail all instances in which Respondent has received objections or misdirected inquiries

regarding its use and/or application for Respondent's Mark.

ANSWER:
Respondent does not understand the request as drafted. Respondent is unsure what Petitioner means by
“instances in which Respondent has received objections or misdirected inquiries regarding its use and/or

2

application for Respondent's Mark.” Subject to the foregoing and without waiving same, Respondent is
only aware of the objections made by Clockwork Home Services, Inc. and now Clockwork 1P, LLC
regarding Respondent’s use of Respondent’s COMFORTCLUB Mark. Respondent also received an
“objection” to the use of Respondent’s use of the COMFORTCLUB mark from McAfee Heating & Air

Conditioning, Inc. at some time in 2013. Respondent refers Petitioner to the documents produced herewith.

INTERROGATORY NO. 14:
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Describe in detail all facts and identify all documents and things relating to any alleged association between

Petitioner and Respondent.

ANSWER:

There is no relationship between Respondent and Petitioner.

INTERROGATORY NO. 15:

Identify any members of the public known to Respondent to have been or who may have been confused
with respect to Respondent's Mark as a result of, or with respect to, the use by Petitioner of the mark

COMFORT CLUB; and:

(a) Describe each such instance of confusion; and
(b) Identify any persons who can testify regarding each such instance.
ANSWER:

Respondent does not understand the request as drafted. Respondent is unclear what Petitioner means by
“any members of the public known to Respondent to have been or who may have been confused with
respect to Respondent's Mark as a result of, or with respect to, the use by Petitioner of the mark
COMFORT CLUB.” Subject to the foregoing, Respondent is not aware of any members of the public to

have been or who may have been confused with respect to Respondent’s Mark.

INTERROGATORY NO. 16:

Identify each person that was a potential customer of Respondent who would have received any advertising

or marketing material displaying Respondent's Mark.

ANSWER:

Respondent would identify those 5,000 plus customers to whom Respondent distributed flyers beginning in
January 2008. Respondent identifies the individuals as J. Does 1-5,000. Respondent also identifies every
single individual who has ever accessed its website, the Better Business Bureau’s website on which they
may have viewed Respondent’s advertisements of its COMFORTCLUB mark. Respondent also advertises
on the radio and Respondent would identify each and every listener during the time Respondent’s

COMFORTCLUB was being advertised.

INTERROGATORY NO. 17:
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Describe Respondent's present or future plans to market goods and/or services offered under Respondent's

Mark beyond the scope of that which Respondent currently offers.

ANSWER:
Respondent expects to continue to use its COMFORTCLUB mark as it has been using it since 2008.

INTERROGATORY NO. 18:

State the date of, and describe in detail the circumstances of, when you first became aware of Petitioner's

Mark.
ANSWER:
Respondent first became aware of Petitioner’s infringement of Respondent’s trademark while conducting an

online search some time in 2011.

INTERROGATORY NO. 19:

State all facts on which Respondent relies in support of the allegation in its application for U.S. Registration
No. 3,618,331 that "to the best of his/her knowledge and belief no other person, firm, corporation, or
association has the right to use the mark in commerce, either in the identical form thereof or in such near
resemblance thereto as to be likely, when used on or in connection with the goods/services of such other

person, to cause confusion, or to cause mistake, or to deceive...."

ANSWER:
In Responding to this Interrogatory, Respondent incorporates its answers to Interrogatories Nos. 1, 2, 3, 4, 8

and Interrogatory No. 18.

INTERROGATORY NO. 20:

State all facts on which Respondent relies in support of the allegation in its application for U.S. Registration
No. 3,618,331 for COMFORTCLUB that Respondent was the rightful "owner of the trademark/service

mark sought to be registered."”
ANSWER:

In Responding to this Interrogatory, Respondent incorporates its answers to Interrogatories Nos. 1, 2, 3, 4, 8

and Interrogatory No. 18.
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INTERROGATORY NO. 21:

Identify all interactions Respondent had with Petitioner or Petitioner's legal representatives prior to the

filing of its application for U.S. Registration No. 3,618,331.

ANSWER:

None.

INTERROGATORY NO. 22:

Describe all facts and identify all documents and things upon which Respondent bases its denials in

Respondent's Answer to the Petition to Cancel in this proceeding.

ANSWER:

Respondent is unable to provide a narrative answer to this interrogatory and instead relies on information
that is available from its business records and electronically stored records in accordance with Federal Rule
of Civil Procedure 33(d). Respondent also incorporates its answers to Interrogatories Nos. 1-4, 8, and 18.

In drafting Respondent’s Answer, Respondent denied the facts and claims in the numbered paragraphs
corresponding to Petitioner’s petition for cancellation that were untrue and with which Respondent could

not agree.

By way of example, in Paragraph’s 1-3, from Petitioner’s Petition to Cancel, Petitioner alleges that it owns
the trademark “COMFORT CLUB”, Application No. Application No. 85/880911, filed March 20, 2013. In
fact, Petitioner does not own the “COMFORT CLUB” mark and has since abandoned its U.S. Trademark

application.

Petitioner also claims it owns the COMFORT CLUB mark and has been using it since 2006. Respondent
denied this paragraph because it is untrue. It is untrue, because Petitioner has failed to produce any
evidence that is has used the Mark since 2006. Petitioner filed an application with the U.S. Trademark
Office on March 20, 2013 alleging as its filing basis an intent to use the COMFORT CLUB mark in

commerce rather than actual use.

Petitioner’s U.S. Trademark Application No. 85/880911 was abandoned by Petitioner.
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Petitioner willfully made false statements knowing they were punishable by fine or imprisonment, or both,
under 18 U.S.C. Section 1001. Despite such knowledge, Petitioner willfully filed a federal trademark
application, filed under 15 U.S.C. Section 1051(b), asserting that it believed it was entitled to use the Mark
in commerce and that no other entity, including Respondent, had the right to use the Mark in commerce.
This was a willfully false statement made by Petitioner in March 2013, just shortly before filing its Petition

to Cancel.

Petitioner’s Petition to Cancel contradicts basic representations made by Petitioner’s attorneys’ and/or
agent’s in the written documents and verbal discussions prior to the initiation of this cancellation

proceeding.

Petitioner signed a sworn declaration before the U.S. Trademark Office, and was warned that willful false
statements and the like so made are punishable by fine or imprisonment, or both, under 18 U.S.C. Section
1001. Petitioner also declared under oath that under 15 U.S.C. Section 1051(b), (1) it believed it was
entitled to use such mark in commerce; (2) that to the best of its knowledge and belief no other person, firm,
corporation, or association has the right to use the mark in commerce, either in the identical form thereof or
in such near resemblance thereto as to be likely, when used on or in connection with the goods/services of
such other person, to cause confusion, or to cause mistake, or to deceive; and (3) that all statements made of
his/her own knowledge are true; and that all statements made on information and belief are believed to be
true. Not only did Petitioner abandon its federal trademark application, but it has failed to provide any
evidence it used the COMFORTCLUB Mark in commerce since 2006, and there are zero documents
attached as exhibits to Petitioner’s Petition to Cancel indicating any use by Clockwork IP, LLC. of the
COMFORTCLUB mark as early as 2003, or from 2003 to 2008.

Additionally, according to documents produced by Petitioner in this proceeding appear to assert that
DirectEnergy, Inc. or Clockwork Home Services, Inc. may have used a substantially similar mark,

COMFORT CLUB.

Respondent also bases its affirmative defenses on the timing of Petitioner’s Petition for Cancellation, which

was filed well over five (5) years after Respondent began using the COMFORTCLUB mark in commerce.

Respondent was never owned a “One Hour Heating and Air” franchisee and never attended any meeting
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where “One Hour Heating and Air” marketing materials were distributed.

Respondent’s date of first use of its COMFORTCLUB mark precedes the date of any applicable
membership agreement entered into between Respondent and Clockwork Home Services, Inc. Respondent
has never done business with Petitioner. Respondent has never entered into a contract with Petitioner.

Respondent is not a licensee of Petitioner’s

Respondent declines to provide a further narrative answer to this interrogatory because the interrogatory
asks for information that is available from documents produced in this case, on which Respondent relies in
answering this Interrogatory, and the pleadings filed in this case including the Petition to Cancel and
Answer and Affirmative Defenses, and this interrogatory is best addressed via a deposition. Fed. R. Civ. P.

33(d).

INTERROGATORY NO. 23:

Describe all facts and identify all documents and things upon which Respondent bases its Affirmative

Defenses in Respondent 's Answer to the Petition to Cancel in this proceeding.

ANSWER:

In reliance upon Federal Rule of Civil Procedure 33(d), Respondent declines to provide a narrative answer
to this interrogatory and relies on its business and electronically stored records that were produced in this
case. Fed. R. Civ. P. 33(d). Respondent relies on any and all documents produced herewith, including (1)
its business records, (2) documents produced by Petitioner in this case, (3) conversations Respondent has
had with Petitioner’s agents or employees, (4) representations made by Petitioner and its employees, (5)
representations made by Petitioner’s attorneys during the pendency of this matter and prior to the initiation
of this matter, (6) Respondent’s federal trademark application and registration materials, and (7)
Respondent’s memory, (8) Petitioner’s federal trademark application and the corresponding file materials,
(9) Petitioner’s abandonment of its federal trademark registration, (10) any and all documents that Petitioner
may produce in this case, or identify in its Disclosures, discovery documents, pretrial disclosures, or other
materials filed in this proceeding, (11) all corporate registration and formation documents and dissolution
documents, (12) all assignments on file with the U.S. Patent and Trademark Office. To the extent this
interrogatory calls for a narrative from Respondent and to the extent Respondent has inadvertently failed to
recall each and every single document, fact, or circumstance upon which it relies in defending against

Petitioner’s baseless claims, Respondent specifically reserves the right to supplement and amend this
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response.

INTERROGATORY NO. 24:

Identify all persons having knowledge of the denials asserted in Respondent's Answer to the Petition to

Cancel, and describe the substance of those persons' knowledge.

ANSWER:

Respondent declines to provide a narrative answer to this interrogatory because the interrogatory asks for
information that is available from its business and electronically stored records. Fed. R. Civ. P. 33(d).
Respondent would refer Petitioner to documents produced by Respondent in this case and Respondent’s
Rule 26(a)(1) disclosures for a list of those individuals Respondent believes have the most knowledge about
the facts of this case. Subject to the foregoing,

John Paccuca, Blue Stream Services, Inc., 850 Vandalia Street, Suite 120, Collinsville, IL 62234. It is
believed that Mr. Paccuca has information and knowledge regarding Respondent’s priority of use over that
of Petitioner.

Travis Barnaby, 4620 Industrial Street, Suite C, Rowlett, TX 75088, an employee of Barnaby Heating & Air
and has worked in Respondent’s office and it is believed that Mr. Barnaby has information and knowledge
regarding Respondent’s priority of use over that of Petitioner.

Shelby Cuellar, 4800 Northway Drive, Apartment 2N, Dallas, TX 75206, the nephew of Respondent’s Mr.
Charlie Barnaby, an employee of Barnaby Heating & Air and has worked in Respondent’s office and it is
believed that Mr. Barnaby has information and knowledge regarding Respondent’s priority of use over that
of Petitioner.

Thomas Dougherty, 6305 Carrizo Drive, Granbury, TX 76049. It is believed that Mr. Dougherty has
information and knowledge regarding Respondent’s priority of use over that of Petitioner.

Paul Riddle, Vice President of Operations for Clockwork Home Services. Mr. Riddle has information
regarding the history and use of the COMFORTCLUB mark by Barnaby, prior to use of the Mark by
Petitioner.

Randy Kelley, 1510 Stevens St., The On Time Experts, Dallas, Texas 75218. Mr. Kelley is a former
franchisee of Petitioner and it is believed that Mr. Kelley has information pertaining to Petitioner’s use of
the “Comfort Club” mark. Mr. Kelly is a former franchisee of Petitioner’s and has knowledge of
Respondent’s priority of use of the COMFORTCLUB mark over that of Petitioner.

Mr. Jay Rol, Rol Air, Plumbing and Heating, 7510 Lannon Avenue NE, Albertville, MN 55301. Mr. Rol is
a current user of the COMFORTCLUB mark under license from McAfee Heating & Air Conditioning, Inc.
and has information pertaining to McAfee Heating & Air’s use of the COMFORTCLUB mark in
commerce.
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Juli Cordray Barnaby Heating & Air LLC, 4620 Industrial Street, Suite C, Rowlett, TX 75088. Ms.
Cordray is an employee of Barnaby Heating & Air and was in the office during Mr. Barnaby’s telephone
conversations with Petitioner’s employee, Mr. Paul Riddle.

Greg McAfee, McAfee Heating & Air Conditioning, Inc., 4770 Hempstead Station Dr., Kettering, Ohio
45429. Mr. McAfee is the owner of McAfee Heating & Air Conditioning, Inc., the current assignee of the
COMFORTCLUB mark from Respondent. It is believed that Mr. McAfee has knowledge of McAfee’s
priority over that of Petitioner, given McAfee’s use of the COMFORTCLUB mark in commerce since 1999.
See the documents produced in response to various Requests for Production, submitted herewith.

Charlie Barnaby owns and operates Barnaby Heating & Air and has intimate knowledge of the conception,
development, marketing, and continuous use of the COMFORTCLUB mark by Respondent since the Fall or
Winter of 2007 and first use in commerce beginning at least as early as January 2008.

Deborah Barnaby, R.N. co-owner of Barnaby Heating & Air, LLC, who has knowledge of the conception,
development, marketing, and continuous use of the COMFORTCLUB mark by Respondent since the Fall or
Winter of 2007 and first use in commerce beginning at least as early as January 2008.

Scott Boose, former President of Clockwork Home Services, Inc. who has knowledge of the dates
Respondent sent cease and desist correspondence to a One Hour Heating and Air franchisee regarding the
use of Respondent’s COMFORTCLUB mark.

Steven Thrasher, former counsel of Respondent, who drafted a cease and desist correspondence to
Clockwork Home Services, Inc.

John Pare, former Secretary of Clockwork, Inc. and counsel for Petitioner, who has knowledge of the sell
and dissolution of Clockwork Home Services, Inc., the merger of various entities, including Electricians
Success International, LLC, Plumbers Success International, LLC, and Roofers Success International, LLC
with AirTime, LLC, the sale of AirTime, LLC to Aquila Investments, LLC, the parties to any contract
between Respondent and AirTime, LLC or Respondent and Success Academy, LLC or New Millennium
Academy, LLC., the assignment of Clockwork Home Services, Inc.’s or Clockwork, Inc.’s or Clockwork
IP, LLC’s trademarks to Aquila Investments, LLC in 2013.

Rebecca Cassel, President of Aquila Investments, LLC who has knowledge of the dissolution and/or merger
of AirTime, LLC, and the assignment of intellectual property to Aquila Investments, LLC.

Robert R. Beckmann, former Secretary of VenVest Ventures, Inc. who has knowledge of the merger of
VenVest Ventures, Inc. with Clockwork Home Services, Inc.

Robin Faust, formerly with Success Academy, who received and sent emails from and to Respondent’s
Charles Barnaby regarding the January 2008 advertisement showing Respondent’s use of the
COMFORTCLUB mark prior to attending any Success Academy Senior Technician Training.

Any and all employees of Success Academy.

Any and all employees of AirTime, LLC. These individuals have knowledge of the materials that are

shared with independent contractors who are members of AirTime 500, versus the proprietary materials that
are shared with Clockwork Home Services, Inc. franchisees.

PAGE 17 OF 50



Sean Collin, of Pitts & Eckel, P.C., who has knowledge of the transfer and assignment of intellectual
property to Aquila Investment, LLC and the dissolution of Clockwork Home Services, Inc. and Clockwork,
Inc.

Any and all employees of Respondent.

INTERROGATORY NO. 25:

Identify all persons having knowledge of allegations and facts which you asserted in these interrogatory

responses and describe the substance of those persons' knowledge.

ANSWER:

Respondent incorporates its response to Interrogatory No. 25 herein.

INTERROGATORY NO. 26:

Identify each person whom Respondent may call to testify on his behalf in this Cancellation.

ANSWER:

Respondent incorporates its response to Interrogatory No. 25 herein

INTERROGATORY NO. 27:

Describe all facts and identify all documents and things relating to and supporting Respondent's Affirmative
Defenses in its Answer to Petitioner's Petition to Cancel.

Identify all documents and things on which Respondent intends to rely in this Cancellation.

ANSWER:

Respondent will rely on any and all documents that tend to support its defenses in this case, including, but
not limited to any and all documents identified in Interrogatories Nos. 1 — 26, above. Respondent

specifically reserves the right to supplement this response.

RESPONDENT’S OBJECTIONS AND RESPONSES TO PETITIONER’S FIRST REQUESTS
FOR THE PRODUCTION OF DOCUMENTS AND THINGS

REQUEST FOR PRODUCTION NO. 1:

All documents and things identified in Respondent's responses to Petitioner's First Set of Interrogatories to
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Respondent served in connection with this Cancellation.
ANSWER:

See documents produced herewith.

REQUEST FOR PRODUCTION NO. 2:

All documents and things not identified in Respondent's responses to Petitioner's First Set of
Interrogatories to Respondent which nonetheless were reviewed or relied upon by Respondent in preparing
answers to said Interrogatories, or which support Respondent's responses thereto.

ANSWER:

See documents produced herewith.

REOUEST FOR PRODUCTION NO. 3:

All documents and things relating to the following:

(a) Respondent's creation, selection, development, clearance, approval, and adoption of
Respondent's Mark, including all documents relating to any trademark searches which were conducted by
or for Respondent in connection with Respondent's Mark, the results thereof, and samples of any marks or
names considered and rejected.

(b) The content or result of any meeting or discussion at which Respondent's consideration,

acquisition, selection, approval, or adoption of Respondent's Mark were discussed;

(c) Further investigations conducted by or on behalf of Respondent into the current status of
any marks uncovered by trademark searches which were conducted by or for Respondent in connection
with Respondent' s Mark;

(d) Information, notice, or opinion(s) concerning conflict or potential conflict associated
with your adoption, use, or registration of Respondent's Mark;

(e) All communications in which a person has recommended or cautioned against
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Respondent's acquisition, selection, development, adoption , or use of Respondent' s Mark; and

() All information, notices, or opinions concerning the availability of Respondent' s Mark for use or
registration.

ANSWER:

See documents produced herewith.

REQUEST FOR PRODUCTION NO. 4:

All documents and things relating to communications issued or received by Respondent relating to
Respondent's Mark.
ANSWER:

See documents produced herewith.

REQUEST FOR PRODUCTION NO. 5:

All documents and things relating to communications issued or received by Respondent relating to
Petitioner's Marks.
ANSWER:

See documents produced herewith.

REQUEST FOR PRODUCTION NO. 6:

All documents and things relating to the first use anywhere and the first use in commerce of Respondent's
Mark by or on behalf of Respondent.
ANSWER:

See documents produced herewith.

REQUEST FOR PRODUCTION NO. 7:

All documents and things relating to or identifying the nature of Respondent's business, including all
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products and services ever offered by Respondent.
ANSWER:

See documents produced herewith.

REQUEST FOR PRODUCTION NO. 8:

Representative examples - such as products, labels, packaging, tags, brochures, advertisements, promotional
items, point of sale displays, websites, informational literature, stationery, invoices, or business cards -
showing each and every variation in the form of Respondent's Mark which Respondent (or other parties
with Respondent's consent) has used, uses, or plans to use depicting Respondent's Mark.

ANSWER:

See documents produced herewith.

REQUEST FOR PRODUCTION NO. 9:

All documents and things relating to any plans which Respondent has to expand the types of goods or
services currently offered under Respondent's Mark.
ANSWER:

See documents produced herewith.

REQUEST FOR PRODUCTION NO. 10:

All documents and things relating to the types of customers to whom Respondent has provided or is
providing products or services identified by Respondent' s Mark.

ANSWER:

See documents produced herewith.

REQUEST FOR PRODUCTION NO. 11:
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All documents supporting or negating Respondent's priority and ownership of COMFORTCLUB,
including all documents and things relating to the first use anywhere and the first use in commerce of
Petitioner's Mark.

ANSWER:

See documents produced herewith.

REQUEST FOR PRODUCTION NO. 12:

All agreements and policies between Petitioner and Respondent, Respondent and SGI, and Respondent
and AirTime 500.

ANSWER:

There are no agreements or policies between Respondent and Petitioner. There are no agreements or
policies between Respondent and SGI. There are no agreements or policies between Respondent and

AirTime 500. Subject to the foregoing, see documents produced herewith.

REQUEST FOR PRODUCTION NO. 13:

All written communications between Petitioner and Respondent, Respondent and SGI, and Respondent
and AirTime 500.

ANSWER:

There are no written communications between Respondent and Petitioner. For any correspondence between
SGI or AirTime 500 and Respondent, see responsive documents attached hereto.

REQUEST FOR PRODUCTION NO. 14:

All documents and things relating to Respondent's attendance of any Success Day or Success Academy
events, CONGRESS franchise events, SGI EXPO events, BRAND DOMINANCE events, and Senior
Tech events, including without limitation all 2008 events and sessions.

ANSWER:
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Respondent did not attend CONGRESS franchise events, SGI EXPO events, and BRAND DOMINANCE

events. For documents responsive to the remainder of this request, see documents produced herewith.

REQUEST FOR PRODUCTION NO. 15:

All documents and things relating to Respondent's past, present, and future marketing plans and methods for

products or services identified by Respondent's Mark.

ANSWER:

See responsive documents attached hereto.

REQUEST FOR PRODUCTION NO. 16:

All documents and things relating to your distribution of and trade channels for the services identified by

Respondent' s Mark.

ANSWER:

See responsive documents attached hereto.

REQUEST FOR PRODUCTION NO. 17:

All documents and things relating to communications between Respondent and third parties concerning the
advertisement or promotion of Respondent's Mark.
ANSWER:

See responsive documents attached hereto.

REQUEST FOR PRODUCTION NO. 18:

All documents and things relating to communications between Respondent and any third party, including
consumers, concerning Respondent's Mark or Petitioner's Mark.
ANSWER:

Respondent does not possess documents relating to communications between Respondent and any third
party, including consumers, concerning Petitioner's Mark. The documents responsive to the remainder of

this request are produced herewith.
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REQUEST FOR PRODUCTION NO. 19:

All documents and things relating to expenses for advertisement or promotion of Respondent's Mark,
including all documents that summarize or tabulate existing or projected advertising expenditures and
expenses associated with Respondent's use of Respondent's Mark.

ANSWER:

See responsive documents attached hereto.

REQUEST FOR PRODUCTION NO. 20:

All documents and things relating to communications between Respondent and any third party, including
consumers and Petitioner franchisees, concerning products and services on which Respondent uses, or has
used, the term COMFORTCLUB in commerce.

ANSWER:

Petitioner does not have franchisees. None.

REQUEST FOR PRODUCTION NO. 21:

All documents and things relating to Petitioner 's Marks, including all documents and things relating to any
search, inquiry, investigation, or marketing survey that has been, is being, or will be conducted relating to
Petitioner's Mark.

ANSWER:

Respondent intends on relying on every single assignment or transfer made by Clockwork Home Services,
Inc. and Aquila Investments, Inc. which may be obtained by any party to this proceeding by accessing the

U.S. Patent and Trademark Office records, Assignments and Recording Division.

REQUEST FOR PRODUCTION NO. 22:

All documents and things relating to any possibility of confusion, mistake, or deception as to the source

of original or sponsorship of any product or service arising out of use of Respondent's Mark.
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ANSWER:

None.

REQUEST FOR PRODUCTION NO. 23:

All documents and things relating to any likelihood of confusion, deception or mistake between

Respondent's Mark and Petitioner's Marks, including Petitioner's Mark as used by licensee.

ANSWER:

None.

REQUEST FOR PRODUCTION NO. 24:

All documents and things relating to any instances of actual confusion between Respondent's Mark and
Petitioner's Marks, including but not limited to documents and things relating to misdirected mail, e-mail,
or telephone calls.

ANSWER:

None.

REQUEST FOR PRODUCTION NO. 25:

All documents and things relating to any instances of actual confusion regarding a connection between
Petitioner or Petitioner's services and Respondent.
ANSWER:

None.

REQUEST FOR PRODUCTION NO. 26:

All documents and things relating to Respondent's communications with third parties regarding this
proceeding.

ANSWER:
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See responsive documents attached hereto.

REQUEST FOR PRODUCTION NO. 27:

All documents and things relating to any communications between Respondent and Petitioner concerning
Respondent's Mark.
ANSWER:

See responsive documents attached hereto.

REQUEST FOR PRODUCTION NO. 28:

All documents and things relating to any communications between Respondent and any other party who
has used or owns any rights in any names or marks, including design marks, which are comprised of or
include the words COMFORT or CLUB.

ANSWER:

See responsive documents attached hereto.

REQUEST FOR PRODUCTION NO. 29:

All documents and things relating to the strength or distinctiveness of Respondent's Mark or Petitioner 's
Mark.
ANSWER:

See responsive documents attached hereto.

REQUEST FOR PRODUCTION NO. 30:

All documents and things relating to any application(s) submitted by Respondent to register, maintain, or
modify Respondent's Mark on any trademark register worldwide, and any registration(s) issued as a result
thereof.

ANSWER:
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See responsive documents attached hereto.

REQUEST FOR PRODUCTION NO. 31:

All documents and things identified in Respondent's Initial Disclosures.

ANSWER:

See responsive documents attached hereto.

REQUEST FOR PRODUCTION NO. 32:

All documents and things not identified in Respondent's Initial Disclosures which nonetheless were
reviewed or relied upon in preparing Respondent's Initial Disclosures.

ANSWER:

See responsive documents attached hereto.

REQUEST FOR PRODUCTION NO. 33:

All documents showing or relating to Respondent's awareness of, and first dates of awareness of
Petitioner's Mark.
ANSWER:

Respondent is not aware that Petitioner owns any mark.

REQUEST FOR PRODUCTION NO. 34:

All documents and things showing use of the term COMFORTCLUB in commerce by Respondent in
connection with the sale, offer for sale, and/or distribution of any product or service at any time.
ANSWER:

See responsive documents attached hereto.

REQUEST FOR PRODUCTION NO. 35:

All documents relating to or detailing Respondent's selection of Respondent's Mark and the decision to file
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a U.S. Trademark application for COMFORTCLUB.

ANSWER:

See responsive documents attached hereto.
REQUEST FOR PRODUCTION NO. 36:

All documents relating to the goods and services with which Respondent's Mark has been, is intended to
be, or is currently used.
ANSWER:

See responsive documents attached hereto.

REQUEST FOR PRODUCTION NO. 37:

All documents and things upon which Respondent bases its denial of Petitioner's allegation in paragraph 8
of Petitioner's Petition to Cancel in this proceeding that "Respondent, Barnaby Heating and Air, has been
an AirTime member and licensee of Petitioner since August 21, 2007."

ANSWER:

See responsive documents served herewith.

REQUEST FOR PRODUCTION NO. 38:

All documents and things upon which Respondent bases its denial of Petitioner's allegation in paragraph
22 of Petitioner's Petition to Cancel in this proceeding that "Petitioner introduced its COMFORTCLUB
mark at CONGRESS in 2006 ... and has come to be associated with the maintenance plans offered by
franchisees and member affiliates for the performance and delivery of home heating, air conditioning and
ventilation services."

ANSWER:

See responsive documents served herewith.

REQUEST FOR PRODUCTION NO. 39:

All documents and things upon which Respondent bases its denial of Petitioner' s allegation in paragraph
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23 of Petitioner's Petition to Cancel in this proceeding that "Petitioner has priority based upon its prior use
and contractual ownership of Petitioner's ' COMFORTCLUB' Mark."
ANSWER:

See responsive documents served herewith.

REQUEST FOR PRODUCTION NO. 40:

All documents and things upon which Respondent bases its denial of Petitioner's allegation in paragraph
23 of Petitioner's Petition to Cancel in this proceeding that Respondent's COMFORTCLUB mark is
virtually identical to Petitioner's COMFORTCLUB in sound, appearance, connotation, and form.
ANSWER:

See responsive documents served herewith.

REQUEST FOR PRODUCTION NO. 41:

All documents and things upon which Respondent bases its denial of Petitioner's allegation in paragraphs
36 and 37 of Petitioner's Petition to Cancel in this proceeding.

ANSWER:

See responsive documents served herewith.

REQUEST FOR PRODUCTION NO. 42:

All documents and things upon which Respondent bases its other denials and admissions in Respondent's
Answer to the Petition to Cancel in this proceeding.

ANSWER:

See responsive documents served herewith.

REQUEST FOR PRODUCTION NO. 43:

All documents and things upon which Respondent bases its First Affirmative Defense in paragraph 41 -

Failure to State a Claim.
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ANSWER:
See responsive documents served herewith.

REQUEST FOR PRODUCTION NO. 44:

All documents and things upon which Respondent bases its Second Affirmative Defense in paragraph 42-
Priority.

ANSWER:
See responsive documents served herewith.

REQUEST FOR PRODUCTION NO. 45:

All documents and things upon which Respondent bases its Third Affirmative Defense in paragraph 43 -
Fair Use.

ANSWER:
See responsive documents served herewith.

REQUEST FOR PRODUCTION NO. 46:

All documents and things upon which Respondent bases its Fourth Affirmative Defense in paragraph 44 -
Statute of Limitations.

ANSWER:
See responsive documents served herewith.

REQUEST FOR PRODUCTION NO. 47:

All documents and things upon which Respondent bases its Fifth Affirmative Defense in paragraph 45 -
Estoppel.
ANSWER:

See responsive documents served herewith.
REQUEST FOR PRODUCTION NO. 48:

All documents and things upon which Respondent bases its Sixth Affirmative Defense in paragraph 46 -

Laches.
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ANSWER:
See responsive documents served herewith.

REQUEST FOR PRODUCTION NO. 49:

All documents and things upon which Respondent bases its Seventh Affirmative Defense in paragraph 47 -
Acquiescence.

ANSWER:
See responsive documents served herewith.

REQUEST FOR PRODUCTION NO. 50:

All documents and things upon which Respondent bases its Eighth Affirmative Defense in paragraph 48 -
No Liability.
ANSWER:

See responsive documents served herewith.

REQUEST FOR PRODUCTION NO. 51:

All documents and things upon which Respondent bases its Ninth Affirmative Defense in paragraph 49 - No
Standing.
ANSWER:

See responsive documents served herewith.

REQUEST FOR PRODUCTION NO. 52:

All documents and things upon which Respondent bases its Tenth Affirmative Defense in paragraph 50 -
Non-Use and Abandonment.

ANSWER:

See responsive documents served herewith.
REQUEST FOR PRODUCTION NO. 53:

All documents and things upon which Respondent bases its Eleventh Affirmative Defense in paragraph 51.

ANSWER:
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See responsive documents served herewith.

REQUEST FOR PRODUCTION NO. 54:

All documents and things identified in Respondent's Answer to the Petition to Cancel in this proceeding.

ANSWER:
See responsive documents served herewith.

REQUEST FOR PRODUCTION NO. 55:

All documents referring or relating to Respondent' s uses of any term comprised of or containing
"COMFORT " and/or "CLUB" including but not limited to use as the common commercial name for a type
of product or service, to describe a feature or characteristic of any product or service, as a verb, or in
lowercase letters.

ANSWER:
See responsive documents served herewith.

REQUEST FOR PRODUCTION NO. 56:

All documents and things sufficient to identify the particular market or market segment in which
Respondent's services compete, and all competitors.

ANSWER:

See responsive documents served herewith.

REQUEST FOR PRODUCTION NO. 57:

Representative examples of advertising and promotional materials in each media used (e.g., print,
television, radio, internet, direct mail, billboards) featuring, displaying, or containing Respondent's Mark
ANSWER:

See responsive documents served herewith.

REQUEST FOR PRODUCTION NO. 58:

Representative samples of all websites, advertisements, catalogs, brochures, posters, flyers, and any other
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printed or online promotional materials that have ever been used by Respondent in connection with
Respondent's Mark.
ANSWER:

See responsive documents served herewith.

REQUEST FOR PRODUCTION NO. 59:

Documents sufficient to show all media (e.g., print, television, radio, internet, direct mail, billboards) in
which Respondent has advertised or promoted Respondent's Mark, including but not limited to media
schedules and advertising plans.

ANSWER:

See responsive documents served herewith.

REQUEST FOR PRODUCTION NO. 60:

Documents sufficient to show the type, identity, and geographic distribution of all media in which
Respondent has advertised or intends to advertise goods and services using Respondent's Mark.
ANSWER:

See responsive documents served herewith.

REQUEST FOR PRODUCTION NO. 61:

All press releases, articles, and clippings relating to or commenting upon Respondent's Mark or
Respondent's services.
ANSWER:

See responsive documents served herewith.

REQUEST FOR PRODUCTION NO. 62:
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Documents sufficient to show all forms in which Respondent has depicted, displayed, or used
Respondent's Mark, including but not limited to all designs, stylizations, and/or logos.
ANSWER:

See responsive documents served herewith.

REQUEST FOR PRODUCTION NO. 63:

To the extent not covered by other requests, all documents referring or relating to investigations, searches,
research focus groups, reports, surveys, polls, studies, searches, and opinions conducted by or for
Respondent relating or referring to Respondent's Mark.

ANSWER:

See responsive documents served herewith.

REQUEST FOR PRODUCTION NO. 64:

All documents referring or relating to any objections Respondent has received concerning his use and/or
registration of Respondent's Mark.
ANSWER:

See responsive documents served herewith.

REQUEST FOR PRODUCTION NO. 65:

Documents sufficient to identify the annual sales revenues in units from sales of goods and services by
Respondent under Respondent's Mark.
ANSWER:

To the extent these materials exist, see responsive documents served herewith.

REQUEST FOR PRODUCTION NO. 66:

Documents sufficient to identify any advertising expenses incurred by Respondent in connection with use

of Respondent' s Mark.
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ANSWER:

See responsive documents served herewith.

REQUEST FOR PRODUCTION NO. 67:

Documents sufficient to identify the annual advertising and promotional expenditures for Respondent's
Goods from the first use of Respondent's Mark to the present.
ANSWER:

To the extent these materials exist, see responsive documents served herewith.

REQUEST FOR PRODUCTION NO. 68:

All documents referring or relating to Respondent's annual expenditures for developing and marketing
Respondent's Mark.
ANSWER:

See responsive documents served herewith.

REQUEST FOR PRODUCTION NO. 69:

All documents referring or relating to judicial or administrative proceedings in any forum referring or
relating to Respondent' s Mark and/or Respondent's Goods, other than this proceeding.
ANSWER:

None.

REQUEST FOR PRODUCTION NO. 70:

All documents referring or relating to all adversarial proceedings to which Respondent has been a party ,
including domain name disputes, inter-party proceedings before the U.S. Trademark Trial & Appeal Board
or other nation 's trademark offices, or lawsuits filed in a court anywhere in the world.

ANSWER:

None.
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REQUEST FOR PRODUCTION NO. 71:

All documents referring or relating to agreements Respondent has entered into (oral or written) relating to
Respondent's Mark, including but not limited to development agreements, license agreements, co-
branding agreements, consent agreements, coexistence agreements, assignments, settlement agreements,
and advertising agreements.

ANSWER:

See responsive documents served herewith.

REQUEST FOR PRODUCTION NO. 72:

All documents and things sufficient to identify all uses of Respondent's Mark by Respondent or
Respondent's licensees, including use in marketing materials, internal materials, and Respondent's
websites.

ANSWER:

See responsive documents served herewith.

REQUEST FOR PRODUCTION NO. 73:

All documents and things sufficient to identify the meaning of Respondent's Mark and the messages that
Respondent intends to convey to consumers with respect to Respondent's Mark.
ANSWER:

See responsive documents served herewith.

REQUEST FOR PRODUCTION NO. 74:

All documents and things sufficient to identify the ways in which the type of consumer to whom
Respondent has been marketing or will market its goods and services under Respondent's Mark is different
from the type of consumer to whom Respondent believes Petitioner is marketing its goods and services.

ANSWER:

PAGE 36 OF 50



See responsive documents served herewith.

REQUEST FOR PRODUCTION NO. 75:

All documents referring or relating to all known third-party uses of terms comprised of or containing
"Comfort" and "Club" in connection with HVAC or any other goods or services offered by Respondent,
or use of "comfortclub" as the common commercial name for a type of product or service, to describe a
feature or characteristic of any product or service, as a verb, or in lowercase letters.

ANSWER:

To the extent these materials are in Respondent’s possession, see responsive documents served herewith.

REQUEST FOR PRODUCTION NO. 76:

All documents relied upon by Respondent to support the allegation in its application for U.S. Registration
No. 3,618,331 that "to the best of his/her knowledge and belief no other person, firm, corporation, or
association has the right to use the mark in commerce, either in the identical form thereof or in such near
resemblance thereto as to be likely, when used on or in connection with the goods/services of such other
person, to cause confusion, or to cause mistake, or to deceive."

ANSWER:

See responsive documents served herewith.

REQUEST FOR PRODUCTION NO. 77:

All documents relied upon by Respondent to support the allegation in its application for U.S. Registration
No. 3,618,331 that Respondent was the rightful "owner of the trademark/service mark sought to be
registered."

ANSWER:

See responsive documents served herewith.

REQUEST FOR PRODUCTION NO. 78:
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All documents referring or relating to any and all interactions Respondent had with Petitioner or
Petitioner's legal representatives prior to the filing of its application for U.S. Registration No. 3,618,331.
ANSWER: None.

REQUEST FOR PRODUCTION NO. 79:

All documents referring or relating to Respondent's reasons for selecting the mark "COMFORTCLUB" as a
compounded or unitary mark.

ANSWER: See responsive documents served herewith.

REQUEST FOR PRODUCTION NO. 80:

All documents referring or relating to the similarity of Respondent's COMFORTCLUB mark and
Petitioner's COMFORTCLUB mark.
ANSWER: Petitioner does not own a COMFORTCLUB mark, so none.

REQUEST FOR PRODUCTION NO. 81:

All documents referring or relating to the priority and seniority of Petitioner's COMFORTCLUB mark.

ANSWER: None.

REQUEST FOR PRODUCTION NO. 82:

All documents referring or relating to the similarity in the services listed in the Respondent's Mark and the
services marketed or sold by Petitioner under Petitioner's Mark.
ANSWER: Not applicable, as Petitioner and Respondent are not similar entities. Petitioner is not a provider

of air conditioning and heating services.

REQUEST FOR PRODUCTION NO. 83:

All documents and things relating to Respondent's document retention and destruction policies or
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guidelines, if any, which may relate to documents covered by any request herein.

ANSWER: None.

REQUEST FOR PRODUCTION NO. 84:

All documents Respondent intends to introduce into evidence in this proceeding.

ANSWER: Respondent has not made a determination as to which documents Respondent intends to introduce
into evidence in this proceeding. When the time comes for the introduction of evidence, Respondent may, or
may not, introduce each and every document produced herewith, including any and all documents on which

Petitioner may or may not introduce.

REQUEST FOR PRODUCTION NO. 85:

All documents on which Respondent intends to rely during the testimony period in support of
Respondent's case and all other documents relating to such documents.

ANSWER: Respondent has not made a determination as to which documents Respondent intends to rely upon
during the testimony period. When the testimony period opens, Respondent may, or may not, rely on each and
every document produced herewith, including any and all documents on which Petitioner may rely or may not

rely.

REQUEST FOR PRODUCTION NO. 86:

For each fact witness whom Respondent intends to call in this proceeding, please produce the following:
(a) A resume or employment history;

(b) A written report containing a complete statement of all of his or her opinions and
conclusions relevant to this case and the grounds therefor; and

(©) Other information considered by the witness in forming his or her
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opinions.

ANSWER: None.

REQUEST FOR PRODUCTION NO. 87:

All documents and things supporting cancellation of Respondent's Mark because Respondent perpetrated
fraud on the USPTO.

ANSWER: None.

REQUEST FOR PRODUCTION NO. 88:

All documents and things supporting Respondent' s position that it did not perpetrate fraud on the USPTO
with respect to Respondent's Mark.

ANSWER: See responsive documents attached hereto.

REQUEST FOR PRODUCTION NO. 89:

All documents and things relating to each expert witness Respondent has engaged in connection with this
proceeding, including but not limited to, resumes, curriculum vitae, references, promotions, matters,
opinions, reports, exhibits, and communications concerning any issue presented or considered herein.

ANSWER: None.

REQUEST FOR PRODUCTION NO. 90:

Any written report, memorandum, opinion, or other written documents and things regarding either
Respondent's Mark or Petitioner's Marks that was prepared by any expert witness, regardless of whether
Respondent presently intends to call such expert witness in this proceeding.

ANSWER: None.
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RESPONDENT’S OBJECTIONS AND RESPONSES
TO PETITIONER’S FIRST REQUESTS FOR ADMISSION

REQUEST FOR ADMISSION NO. 1:

Respondent has no valid rights in the mark COMFORTCLUB or any variation thereof. At no time was
Respondent the owner of COMFORTCLUB.
ANSWER: Denied.

REQUEST FOR ADMISSION NO. 2:

Petitioner is the rightful owner of the COMFORTCLUB Mark as used for Petitioner's services and
Respondent's services in the U.S.

ANSWER: Denied.

REQUEST FOR ADMISSION NO. 3:

At no time was Respondent the owner of COMFORTCLUB.

ANSWER: Denied.

REQUEST FOR ADMISSION NO. 4:

Petitioner's Mark has been in use in interstate commerce by Petitioner and/or licensees of Petitioner since at
y

least as early as 2006.

ANSWER: Denied.

REQUEST FOR ADMISSION NO. 5:

Respondent has been an AirTime 500 member and licensee of Petitioner since August 21, 2007, by signing
the AirTime Member Agreement, Respondent agreed that "AirTime wholly owns and/or has protectable
legal rights in and to the AirTime Resources whether ...(b) the AirTime Resources are subject to copyright,

trademark ,tradename, and/or patent rights of AirTime ..." In the Member Agreement, Respondent agreed
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"[n]ot to use any or all of the AirTime Resources for any purpose other than your valid participation in the
AirTime Program . ..[and N]othing in this Agreement shall be construed as conveying to you ...(ii) any
license to use, sell, exploit, .copy or further develop any such AirTime Resources." Petitioner's Mark falls
under the umbrella of the term "AirTime Resources" as described in said Member Agreement.

ANSWER: Denied.

REQUEST FOR ADMISSION NO. 6:

Respondent attended an SGI "Senior Tech" course in March, 2008. Petitioner's COMFORTCLUB Mark
and Petitioner's services were discussed and promoted to Airtime members and licensees at the SGI

"Senior Tech" course in March, 2008.

ANSWER: Denied.

REQUEST FOR ADMISSION NO. 7:

Respondent, without the authorization of Petitioner, filed Application No. 77/420,784 for
COMFORTCLUB after attending an SGI course covering Petitioner's services rendered under Petitioner's
Mark.

ANSWER: Denied.

REQUEST FOR ADMISSION NO. 8:

At all relevant times, Respondent's use of COMFORTCLUB was only as a licensee of Petitioner pursuant
to Respondent's AirTime Member Agreement. Respondent was never an owner of the COMFORTCLUB
mark.

ANSWER: Denied.

REQUEST FOR ADMISSION NO. 9:

Respondent' s Application No. 77/420,784 for Respondent's Mark was filed fraudulently. Respondent' s
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Mark is thus void.

ANSWER: Denied.

REQUEST FOR ADMISSION NO. 10:

Petitioner used the mark COMFORTCLUB in U.S. commerce before any use of the mark

COMFORTCLUB in U.S. commerce by Respondent commenced.

ANSWER: Denied.

REQUEST FOR ADMISSION NO. 11:

Prior to March 13, 2008, the filing of Application No. 77/420,784, Respondent was aware of Petitioner's
senior and prior right in Petitioner's Mark for both Petitioner's services and Respondent's services.

ANSWER: Denied.

REQUEST FOR ADMISSION NO. 12:

Respondent's Mark is identical to Petitioner's Mark.

ANSWER: Denied.

REQUEST FOR ADMISSION NO. 13:

Respondent's Mark is confusingly similar to Petitioner's Mark.

ANSWER: Denied.
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REQUEST FOR ADMISSION NO. 14:

Respondent's services are the same as Petitioner's services.
ANSWER: Denied.

REQUEST FOR ADMISSION NO. 15:

Respondent's services are sold through the same channels of trade as Petitioner's services and directed to the
same consumers.

ANSWER: Denied.

REQUEST FOR ADMISSION NO. 16:

Respondent is no longer an AirTime Member and is using the COMFORTCLUB mark without
authorization from Petitioner.
ANSWER: Denied.

REQUEST FOR ADMISSION NO. 17:

Respondent's Mark so closely resembles Petitioner's Mark such as to cause confusion, mistake, or
deception, and/or to cause the consuming public to believe that Respondent's services marketed or sold in
connection with Respondent's Mark originate with or are sponsored, endorsed, licensed, authorized and/or
affiliated or connected with Petitioner and/or Petitioner' s services in violation of Section 2(d) of

the Lanham Act.

ANSWER: Denied.

REQUEST FOR ADMISSION NO. 18:

Petitioner is and will be damaged by registration of Respondent's Mark.

ANSWER: Denied.

REQUEST FOR ADMISSION NO. 19:
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Petitioner's rights in Petitioner's Mark predate any use by Respondent of Respondent' s Mark in U.S.
commerce.

ANSWER: Denied.

REQUEST FOR ADMISSION NO. 20:

All use of the COMFORTCLUB mark by Respondent inured to the benefit of Petitioner, the rightful
owner of the COMFORTCLUB mark in the U.S.-

ANSWER: Denied.

REQUEST FOR ADMISSION NO. 21:

On March 13, 2008, Respondent's Owner and Principle Partner, Mr. Charles Barnaby, was aware of
Petitioner's senior rights in COMFORTCLUB but signed a fraudulent declaration in support of
Respondent's Application No. 77/420,784, with an intent to deceive. the U.S. Trademark Office into
granting registration of Respondent's Mark.

ANSWER: Denied.

REQUEST FOR ADMISSION NO. 22:

On March 13, 2008, Respondent's Owner and Principle Partner, Mr. Charles Barnaby, was aware of that it
was not the rightful owner of the COMFORTCLUB Mark and Application No. 77/420,784, but signed a
fraudulent declaration in support of Respondent's application for registration of Respondent's Mark, with
an intent to deceive the U.S. Trademark Office into granting registration of Respondent's Mark.

ANSWER: Denied.

REQUEST FOR ADMISSION NO. 23:

Respondent's Declaration in Application No. 77/420,784 stating that "to the best of his/her knowledge and
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belief no other person, firm, corporation, or association has the right to use the mark in commerce, either in
the identical form thereof or in such near resemblance thereto as to be likely, when used on or in
connection with the goods/services of such other person, to cause confusion, or to cause mistake, or to
deceive...." is false.

Answer:

Denied.

REQUEST FOR ADMISSION NO. 24:

Petitioner established rights in the United States in its COMFORTCLUB Mark prior to 2008.

Answer: Denied.

REQUEST FOR ADMISSION No. 25:

Since as early as 2006, Petitioner has established extensive, common-law rights in COMFORTCLUB
Mark.
Answer: Denied.

REQUEST FOR ADMISSION NO. 26:

Petitioner's rights in COMFORTCLUB date from prior to the filing date of Respondent's Mark or

Respondent' s alleged use in United States commerce of Respondent's Mark.

Answer: Denied.

REQUEST FOR ADMISSION NO. 27:

Respondent' s Mark is not entitled to continued registration pursuant to Section 2(d) of the Trademark Act,

15 U.S.C. § 1 125(d) because it is likely to cause confusion with the Petitioner' s Mark.

ANSWER: Denied.
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REQUEST FOR ADMISSION NO. 28:

Applicant committed fraud on the U.S. Patent and Trademark Office.

ANSWER: Denied.

REQUEST FOR ADMISSION NO. 29:

Respondent's First Affirmative Defense in paragraph 41 of its Answer: to Petitioner's Petition to Cancel is
without merit and unsupported by evidence.

ANSWER: Denied.

REQUEST FOR ADMISSION NO. 30:

Respondent' s Second Affirmative Defense in paragraph 42 of its Answer: to Petitioner's Petition to Cancel
is without merit and unsupported by evidence.

Answer: Denied.

REQUEST FOR ADMISSION NO. 31:

Respondent' s Third Affirmative Defense in paragraph 43 of its Answer: to Petitioner's Petition to Cancel
is without merit and unsupported by evidence.

Answer: Denied.

REQUEST FOR ADMISSION NO. 32:

Respondent' s Fourth Affirmative Defense in paragraph 44 of its Answer to Petitioner's Petition to Cancel
is without merit and unsupported by evidence.

Answer: Denied.
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REQUEST FOR ADMISSION NO. 33:

Respondent' s Fifth Affirmative Defense in paragraph 45 of its Answer to Petitioner' s Petition to Cancel is
without merit and unsupported by evidence.

Answer: Denied.

REQUEST FOR ADMISSION NO. 34:

Respondent's Sixth Affirmative Defense in paragraph 46 of its Answer to Petitioner's Petition to Cancel is
without merit and unsupported by evidence.

Answer: Denied.

REQUEST FOR ADMISSION NO. 35:

Respondent' s Seventh Affirmative Defense in paragraph 47 of its Answer to Petitioner's Petition to Cancel

is without merit and unsupported by evidence.

Answer: Denied.
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Dated: April 16,2015

Respectfully,

Barnaby Heating & Air, LLC

/s/ Julie Celum Garrigue

JULIE CELUM GARRIGUE

Celum Law Firm, PLLC
11700 Preston Rd.

Suite 660, PMB 560
Dallas, Texas 75230
P:214.334.6065
F:214.504.2289

E: Jecelum@celumlaw.com

Attorney for Respondent
Barnaby Heating & Air, LLC

CERTIFICATE OF SERVICE

I hereby certify that a true copy of the foregoing RESPONDENT’S SECOND AMENDED
RESPONSE TO PETITIONER'’S FIRST SET OF INTERROGATORIES, FIRST REQUEST FOR
PRODUCTION OF DOCUMENTS AND THINGS, AND FIRST REQUEST FOR ADMISSION
was served on counsel for Petitioner and counsel for Co-Respondent, this 16th day of April 2015, by
email and by sending the same via First Class Mail:

Brad R. Newberg
McGuireWoods, LLP
1750 Tysons Boulevard
Suite 1800
Tysons Corner, VA 22102-4215
T:703.712.5061 (Direct Line)
F:703.712.5187
Email: bnewberg@mecguirewoods.com

Counsel for Petitioner, Clockwork IP, LLC

Melissa Replogle, Esq.
Replogle Law Office, LLC
2312 Far Hills Ave., #145
Dayton, OH 45419
T:937.369.0177
F: 937.999.3924
Email: melissa@reploglelawoffice.com



Counsel for Co-Respondent
McAfee Heating & Air Conditioning, Inc.

/s/ Julie Celum Garrigue

JULIE CELUM GARRIGUE
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| “Charles Barnaby

From;: no_reply@yoursuccessacademy.com
- Sent: ' Friday, February 22, 2008 1:46 PM
To: charlie@barnabyheatingandair.com
Subject: Success Academy Course Registration Confirmation

~ CONFIRMATION

YOU HAVE SUCCESSFULLY SIGNED UP FOR THE FOLLOWING CLASS

Company: Barnaby Heating & Air
You Have elected: Senior Sales Technicians (STS)

Taught on the Following Days: March 17, 18, 19 2008
Location: St. Louis

Attending: Charles Barnaby

Please remember to pick up the following materials for the course.
Supplemental Materials:

e Straight Forward Pricing Guide

» Home Comfort Survey

» Your Selling System or Sales Persuasion System 2 {Consumer Guide)
o Calculator

o Student Profile

BILLING INFORMATION

Name on Card: Charles W Barnaby
Billing Address 1: P.O. Box 275
Billing Address 2:

City: Rowlett

State: Texas

Zip Code 75030

Card Type: Mastercard

Card Number: TR 4819
Expiration Date: 02/2009

HOTEL INFORMATION .

- Name: STL - Drury Plaza Hotel
Address 1: 2 South 4th Street
Address 2: _

City: St. Louis
State Missouri
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- Zip Code:
Phone: 314-231-3003

NOTES

P8I, RSI, ESI, & AT500 CLASSES BEGIN AT 8AM DAILY. REGISTRATION FOR CLASS BEGINS at 7:15AM.
CLASS ENDS AT 4PM DAILY, EXCEPT FOR THE LAST DAY OF CLASS WHICH MAY END AT 3PM INSTEAD OF
4PM. '

FRANCHISE MEMBER CLASSES
For OHAC, MR SPARKY, & BEN FRANKLIN your core classes will begin at 8:30am each day, and registration
begins at 7:30. Class Ends at 4:30 Daily.

*THESE TIMES DO NOT INCLUDE THE SALES MANAGMENT EVENING CLASSES THIS CLASS STARTS AT
5PM.

Classes will always be located at Drury Plaza unless otherwise noted.

MATERIALS TO BRING
Please go over your course description to see what you need for class.

BREAKFAST

We provide breakfast and is served daily from 6:00 - 9:30 a.m. weekdays (Monday - Friday) and from 7:00 - 10:00
a.m. on weekends (Saturday & Sunday). The breakfast area is just left of the front desk.

LUNCH
Lunch is provided at Carmine's Steak House, located on the first floor of the Drury Plaza Hotel.

DINNER

Dinner is on your own. Drury Plaza does offer a complimentary reception in their lobby at 5:30pm daily. This is
optional and is offered by Drury, not Success Academy.

CANCELLATION POLICY

Tuition Requirements: Arrangements for class tuition must be made, using one of the three investment
options above, prior to the start of class. Confirmations will be sent via e-mail. Success Academy is not
responsible for hotel or travel reservations made prior to receiving written confirmation of class registration.

Cancellation Requirements: Cancellations made 30+ days in advance will receive a fuli refund. Cancellations that
occur 8 - 29 days in advance will receive a class credit less $100 cancellation fee. Cancellations made 7 days or
less prior to the start of the class will receive a class credit fess a $400.00 cancellation fee for first time students,
returning students forfeit their tuition and receive no class credit. Cancellations must be done via website or
in writing and faxed to Success Academy at 314-657-4516. If a class is registered ! for but not attended and
the registration has not been cancelled, the entire tuition is forfeited and no refund or credit will be issued.

*Franchise Specific Training Classes* Cancellations made 7 days or less prior to the start of the class will be
charged a $400.00 cancellation fee by Franchise Headquarters in Sarasota. If a class is registered for but not
attended and the registration has not been cancelled, you will be charged a $400.00 cancellation fee by
Franchise Headquarters in Sarasota.

By Authorizing this form you acknowledge that you have read, understand, and agree to the hotel, tuition, and
cancellation requirements above. You also agree to allow Success Academy to process this registration by the
investment option selected. This registration can not be processed unless the form is completed and authorized!

Regular Attendees Attending - ' $1,205.00  $1,205.00

TOTAL BEFORE DISCOUNTS AND CREDITS $1,205.00

COUPONS
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CREDITS
"NEW TOTAL

- $0.00

$1,155.00
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From: Robin Faust [mailto:rfaust@yoursgi.com]

Sent: Friday, February 22, 2008 12:18 PM

Cc: kdinger@actionairfishers.com; smile@actionauger.com; daguy@mac.com; hgarrison@aerosvc.com;
sk@thekoolguys.com; crabbs@aol.com; airtech@ncinternet.net; service@allservicepros.com;
annie@associatedheating.com; charlie@barnabyheatingandair.com; sales@cogburns.net;
chuck@firstqualityair.com; asst484@yahoo.com; hufthvac@yahoo.com; tom@pavlikbrothers.com;
salair@rogers.com; michaelcfahmie@earthlink.net

Subject: Incomplete Registration for expo

Hello All,

| am emailing you because after reviewing our registration list | show that you have an
incomplete registration for Expo, the hotel cut-off for our room rate is on Sunday
February 24th. The Expo will be held at the Renaissance Grand in St. Louis, Missouri.
Outlined below is the agenda for the upcoming event:

March 11th - 13th Executive Perspective
March 13th existing members only - Success Academy Free training day
Guest Speaker in the afternoon of free training day - Walter Bond
March 14th Member day - Member recognition day, scoreboard, Hall of Fame,
Crown Champions

e March 15th Lesson day - 3 ways to market your company
You should have received an automated response that shows a partial registration with a
username and password. Use this username and password to enter into your
registration. You can log on directly by clicking on the link
http://www.registerforsuccess.com
| have attached a paper copy of the registration if you would perfer to just complete the
form and fax back to 314-727-7237.

Once the registration is completed you will receive an automated EXPO confirmation
email to the email address you list. Your HOTEL confirmation will be emailed to you once
we receive the confirmation code from the hotel.

Please contact me or the event staff, we will gladly assist you with completing the
registration.

| am looking forward to seeing each of you in St. Louis!

Robin Faust

Client Advisor, AirTime 500
800-524-1954 ext 112
Important date:
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AirTime 500 Expo
St. Louis, Missouri
March 11 - 15, 2008

Focus on the Future
Las Vegas, Nevada
April 5, 2008
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From: jcelum@celumlaw.com

To: DeFord, Amanda L.

Cc: Newberg, Brad R.

Subject: Re: Clockwork IP, LLC v. Barnaby Heating & Air, Cancellation No. 92057941 - Discovery Responses and
Production

Date: Monday, May 04, 2015 3:39:34 PM

Amanda & Brad,

I have not had the opportunity to go over each of the points in your letter with Mr.
Barnaby. However, he has assured me there are no other responsive documents
and that everything has been produced.

As for the responses relating to your client, Clockwork IP, LLC, my client is certain
that he has not done business with Clockwork IP, LLC, or its predecessor. He was a
member of Airtime 500. The contract he signed was between Airtime 500 and
Barnaby Heating & Air, LLC. We produced financial records indicating that each and
every payment Barnaby Heating & Air made as a member of Airtime 500 was made
to Airtime 500. | am not certain how you expect my client to respond to your
outstanding requests given the nature of Barnaby Heating & Air, LLC's relationship to
Airtime 500, a Missouri Company.

| am happy to discuss any of that set forth in your letter, but without more
information from your client or you, we are unable to respond in any other way to
your outstanding discovery requests.

Julie Celum Garrigue
214-334-6065

On Apr 28, 2015, at 7:57 AM, DeFord, Amanda L. < ADeFord@mcguirewoods.com>
wrote:

Ms. Garrigue,
Please see the attached correspondence.
Thank you,

Amanda

Amanda L. DeFord
McGuireWoods LLP

One James Center

901 East Cary Street
Richmond, VA 23219-4030
804.775.7877 (Direct Line)
804.698.2248 (Fax)

adeford@mcguirewoods.com
http://www.mcguirewoods.com
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This e-mail may contain confidential or privileged information. If you are not the intended
recipient, please advise by return e-mail and delete immediately without reading or
forwarding to others.

From: Julie Celum Garrigue [mailto:jcelum@celumlaw.com]
Sent: Thursday, April 16, 2015 6:24 PM

To: Newberg, Brad R.
Cc: Melissa Replogle; DeFord, Amanda L.
Subject: Re: Failure to deliver discovery

Attached are Respondent’s discovery responses.

I will send the URL for the documents responsive to this discovery under
separate email.

Julie Celum Garrigue

Celum Law Firm, PLLC
11700 Preston Rd., Suite 660, PMB 560
Dallas, TX 75230

P: 214-334-6065
F: 214-504-2289

E: jcelum @celumlaw.com

This electronic message contains information from the CELUM LAW FIRM,
PLLC that may be privileged and confidential attorney work product or
attorney/client communication. The information is intended to be for the use of
the addressee only. If you are not the addressee, note that any

disclosure, copying, distribution or use of the contents of this message

is prohibited. If you received this message in error, please notify the sender
immediately.

On Apr 15, 2015, at 2:06 PM, Newberg, Brad R.
<BNewberg @mcguirewoods.com> wrote:

We will allow you until this Thursday at 5:00 per your request to get us the
“materials” as you put it, but we consider materials—especially given that responses
were due last week—to include responsive documents.

Brad R. Newberg
McGuireWoods LLP

1750 Tysons Boulevard

Suite 1800

Tysons Corner, VA 22102-4215
703.712.5061 (Direct Line)
703.712.5187 (Fax)
bnewberg@mcguirewoods.com

http://www.mcguirewoods.com
Brad R. Newberg Profile



mailto:jcelum@celumlaw.com
mailto:jcelum@celumlaw.com
mailto:BNewberg@mcguirewoods.com
mailto:bnewberg@mcguirewoods.com
http://www.mcguirewoods.com/
http://www.mcguirewoods.com/sitecore/content/McGuire-Woods/Home/People/N/Brad-R-Newberg.aspx

This e-mail may contain confidential or privileged information. If you are not the intended
recipient, please advise by return e-mail and delete immediately without reading or
forwarding to others.

From: jcelum@celumlaw.com [mailto:jcelum @celumlaw.com]
Sent: Wednesday, April 15, 2015 2:50 PM

To: Newberg, Brad R.
Cc: Melissa Replogle; DeFord, Amanda L.
Subject: Re: Failure to deliver discovery

Brad,

I have been working to get all of the updated responses to interrogatories
completed and verified by Mr. Barnaby. It is his busiest time of the year and his
business depends on him to be there working each day. I am working on it, but
I cannot send you anything until he is able to complete the responses.

Given our agreement to extend the prettiest deadlines in this case, will you allow
us until this Thursday at 5:00 to get you the materials?

Julie Celum Garrigue
214-334-6065

On Apr 15, 2015, at 11:38 AM, Newberg, Brad R.
<BNewberg @mcguirewoods.com> wrote:

Julie, we still haven't received any responses or documents.
Sent from my iPhone

On Apr 13, 2015, at 6:21 PM, Julie Celum Garrigue
<jcelum@celumlaw.com> wrote:

Hi Brad.

I know this was on my calendar, but I have searched
and searched and do not see the entry. I will get you our
revised responses, sans objections, first thing tomorrow
morning.

Julie Celum Garrigue

Celum Law Firm, PLLC

11700 Preston Rd., Suite 660, PMB 560
Dallas, TX 75230

P: 214-334-6065
F: 214-504-2289
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E: jcelum@celumlaw.com

This electronic message contains information from the
CELUM LAW FIRM, PLLC that may be privileged and
confidential attorney work product or

attorney/client communication. The information

is intended to be for the use of the addressee only. If
you are not the addressee, note that any

disclosure, copying, distribution or use of the contents
of this message is prohibited. If you received

this message in error, please notify the sender
immediately.

On Apr 12, 2015, at 12:21 PM, Newberg, Brad R.
<BNewberg @mcguirewoods.com> wrote:

Julie, | believe that all of Barnaby's discovery responses,
including its production of documents, pursuant to the TTAB's
Order was due this past Friday, but we did not receive
anything. Please advise. Thank you.

<Active_66643690_1_ 4-28-2015 - Ltr to Garrigue re Discovery
Deficiencies.PDF>


mailto:jcelum@celumlaw.com
mailto:BNewberg@mcguirewoods.com

EXHIBIT 8
to
DeFord Declaration



IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

Clockwork IP, L1LC § Mark: COMFORT CLUB
§
Petitioner, §
§
v, § Cancellation No. 92057941
§ Inre Registration No. 3618331
Barnaby Heating & Air §
§
§
Respondent. &

PETITIONER’S FIRST SET OF REQUESTS FOR ADMISSIONS TO RESPONDENT

Pursuant to Rule 36 of the Federal Rules of Civil Procedure and Rules 2,116 and 2.120 of the
Tradémark Rules of Practice, Petitioner Clockwork 1P, LL.C requests that Respondent Barnaby Heating &
Air serve sworn answers to Petitioner’s First Set of Requests for Admissions at the offices of Petitioner’s
counsel, Purvi J. Patel, Haynes and Boone, L.L.P., 2323 Victory Avenue, Suite 700, Dallas, Texas 75219,
within thirty-five (35) days after service, |

DEFINITIONS
" The following definitions apply to, and are deemed to be incorporated into, each of the Requests
for Admissions herein.

A,  “SGI" refers to Success Group International, an entity that was related to Pefitioner but
was recenﬂy sold. SGI includes a family of organizations including AirTime 300, Plumbers’ Suceess
International, Eleciricians’ Success International, and Roofers’ Success International.

B. “AirTime 500" or “AirTime” refers to an SGI entity that is dedicated to helping
independent HVAC contractors suceeed by providing a comprehensive set of operétiona! and knowledge
tools, including pricing systems, rebates, incentive systems, and training and networking opportunities.

C. “Success Day” and “Success Academy” refers to a periadic eventé, training seminars, and

workshops for AifTime 500 Contractors. CONGRESS franchise events, SGI EXPO events, BRAND
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DOMINANCE events, and Senior Tech events refer to periodic events, training seminars, and workshops
sponsored and/or held by Petitioner or its affiliates,

D. “Person” is defined as any natural person or any business, ]ega]. or governmental entity
or association.

E. “Commerce” signifies commerce that the U.S. Congress may ]awfuﬂy. regulate. The
phrase “use in commerce” is defined in Section 45 of the Trademark Act, 15 U.5.C. § 1127, to mean that
a mark shall be deemed to be in use in commerce “(1) on goods when — (A) it is placed in any manncr on
the goods or their containers or the disp]ays associated therewith or on the iags or labels affixed thereto,
or if the nature of the goods makes such placement impracticable, then on documents associated with the
goods or their sale, and (B) the goods are sold or transported in commerce, and (2) on services when it is
used or displayed in the sale or advertising of services and the services are rendered in commerce, or the
services are rendered in more than one State or in the United States and a foreign country and the person
rendering the services is engaged in commerce in connection with the services.”

F. “Date of first use” refers to the daie of first use in the United States unless otherwise
stated.

G. The term “goods™ and the ferm “services,” in the singular or plural form, mean both
“goods and services.”

H. ““Respondent’s Mark” means the alleged mark COMFORTCLUB ‘as shown in
Respondent’s U.S. Registration No. 3,618,331, unless otherwise stated. “Respondent’s services” means
the services identified in Respondent’s U.S. Registration No. 3,618,331, unless otherwise stated.

L “Petitioner’s Mark™ means the COMFORTCLUB mark, used by Petitioner at least as
early as 2006, in connection with electrical services, plumbing, and heating and air conditioning services,
and later covered by U.S. Application Serial No. 85/880,911, Unless otherwise stated. “Petitioner’s
services” means the services identified in Respondent’s U.S. Application Serial No. §5/880,911.

). The terms “all” and “each” shall be constructed as all and each.
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K. The connectives “and” and *“or” shall be construed either disjunctively or conjunctively
as necessary to bring within the scope of the discovery request all responses that might otherwise be
construed to be outside its scope.

L. The use of the singular form of any word shall include within its meaning the plural form
of the word, and vice versa.

M. The use of the masculine form of a pronoun shall include also within its meaning the
feminine form of the pronoun so used, and vice versa,

N. The use of any tense of any verb shall include also within its meaning all other tenses of

the verb so used.

INSTRUCTIONS

Applicant is hereby advised that a failure to specifically deny any request will be taken as an
admission of the truth requested.

REQUESTS FOR ADMISSIONS

REQUEST FOR ADMISSION NO. 1:

Respondent has no valid rights in the mark COMFORTCLUB or any variation thereof. At no time was
Respondent the owner of COMFORTCLUB,

REQUEST FOR ADMISSION NO, 2;

Petitioner is the rightful owner of the COMFORTCLUB Mark as used for Petitioner’s services and
Respondent’s services in the U.5.

REQUEST FOR ADMISSION NO, 3;

At no time was Respondent the owner of COMFORTCLUB.

REQUEST FOR ADMISSION NO. 4:

Petitioner's Mark has been in use in interstate commerce by Petitioner and/or licensees of Petitioner since
at least as early as 2006,

REQUEST FOR ADMISSION NO. 5:

Respondent has been an AirTime 500 member and licenses of Petitioner since August 21, 2007. In
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signing the AirTime Member Agreement, Respondent agreed that “AirTime wholly owns and/or has
protectable legal rights in and fo thle AtrTime Resources whether ...(b) the AirTime Resources are subject
to copyright, trademark, tradename, and/or patent rights of AirTime ...” In the Member Agreement,
Respondent agreed “[n]ot to use any or all of the AfrTimer Resources for any purpose other than your
valid participation in the AirTime Program...[and Nlothing in this Agreement shall be construed as
conveying to you ...(if) any license fo use, sell, exploit, copy or Further develop any such AirTime
Resources,” Petitioner’s Mark falls under the umbrella of the term *Airtime Resources” as deseribed in
said Member Agrecment.

REQUEST FOR ADMISSION NO. 6:

Respondent attended an SGI “Senior Tech” course in March, 2008, Petitioner’'s COMFORTCLUB Mark
and Petitioner's services were discussed and promoted to Airtime members and licensees at the SGI
“Senior Tech” course in March, 2008.

REQUEST FOR ADMISSION NG. 7:

Respondent, without the authorization of Petitioner, filed Application No, 77/420,784 for
COMFORTCLURB after attending an SGI course covering Petitioner’s services rendered under
Petitioner’s Mark.

REQUEST FOR ADMISSION NO. 8

At all relevant times, Respondent’s use of COMFORTCLUB was only as a licensee of Petitioner pursvant

to Respondent’s AirTime Member Agreement. Respondent was never an owner of the COMFORTCLUB
mark.

REQUEST FOR ADMISSION NO, 9:

Respondent’s Application No, 77/420,784 for Respondent’s Mark was filed fraudulently. Respondent’s
Mark is thus void.

REQUEST FOR ADMISSION NO, 10;

Petitioner used the mark COMFORTCLUB in US. commerce before any use of the mark

COMFORTCLUB in U.S. commerce by Respondent commenced.
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REQUEST FOR ADMISSION NO. 11:

Prior to March 13, 2008, the filing of Application No, 77/420,784, Respondent was aware of Petitioner’s
senior and prior right in Petitioner’s Mark for both Petitioner’s services and Respondent’s services,
REQUEST FOR ADMISSION NO. 12:

Respondent’s Mark is identical to Petitioner’s Mark.

REQUEST FOR ADMISSION NO. 13:

Respondent's Mark is confusingly similar to Petitioner’s Mark.

REQUEST FOR ADMISSION NO. 14;

Respondent’s services are the same as Petitioner’s services.

REQUEST FOR ADMISSION NO. 15; |

Respondent’s services are sold through the same channels of trade as Petitioner's services and directed to
the same consumers,

REQUEST FOR ADMISSION NO. 16:

Respondent is no longer an AirTime Member and is using the COMFORTCLUE mark without
authorization from Petitioner,

REQUEST FOR ADMISSION NO, 17;

Respondent’s Mark so closely resembles Petitioner’s Mark such as to cause confusion, mistake, or
deception, and/or to cause the consuming public to believe that Respondent’s services marketed or seld in
connection with Respondent’s Mark originate with or are sponsored, endorsed, licensed, authorized
and/or affiliated or connected with Petitioner and/or Petitioner’s services in violation of Section 2(d) of
the Lanﬁam Aét. _

REQUEST FOR ADMISSION NO. 18

Petitioner i_s and wifl be damaged by registration of Respondent’s Mark.

REQUEST FYOR ADMISSION NO. 19:
Petitioner’s rights in Petitioner’s Mark predate any use by Reépondenl of Respondent’s Mark in U.S.

COMTISTCS.
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REQUEST FOR ADMISSION NO. 20:

All use of the COMFORTCLUB mark by Respondent inured to the benefit of Pefitioner, the righiful
owner of the COMFORTCLUB mark in the U.8.

REQUEST FOR ADMISSION NO, 21:

On March 13, 2008, Respondent’s Owner and Principle Partner, Mr, Charles Bamaby, was aware of
Petitioner’s senior rights in COMFORTCLUB but signed a fraudulent declaration in support of
Respondent’s Application No, 77/420,784, with an intent to deceive the U.8. Trademark Office into
granting registration of Respondent's Mark.

REQUEST FOR ADMISSION NO. 22;

On March 13, 2008, Respondent’s Owner and Principle Partner, Mr. Charles Barnaby, was aware of that
it was not the rightful owner of the COMFORTCLUB Mark and Application No. 77/420,784, but signed
a frandulent deélaratioﬁ in support of Respondent’s application for registration of Respondent’s Mark,
with an intent to deceive the 1.8, Trademark Office into granting registration of Respondent’s Mark,

REQUEST FOR ADMISSION NO, 23:

Respondent’s Declaration in Application No. 77/420,784 stating that “to the best of his/her knowledge
and belief no other person, firm, corporation, or association has the right to use the mark in commerce,
either in the identical form thereof or in such near resemblance thereto as to be [ikely. when used on or in
connection with the goods/services of such other person, to cause confusion, or to cause mistake, or to
deceive,...” is false.

REQUEST FOR ADMISSION NO, 24:

Petitioner established rights in the United States in its COMFORTCLUB Mark prior to 2008.

REQUEST FOR ADMISSFON No. 25;

Since as early as 2006, Petitioner has established extensive, common-law rights in COMFORTCLUB
Mark,

REQUEST FOR ADMISSION NO. 26:

Petitioner’s rights in COMFORTCLUB date from prior to the filing date of Respondent’s Mark or
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Respondent’s alleged use in United States commerce of Respondent’s Mark.

REGUEST FOR ADMISSION NO, 27:

Respondent’s Mark is not entitled to continued registration pursuant to Section 2(d) of the Trademark
Act, 15 U.8.C. § 1125(d) because it is likely to cause confuision with the Petitioner’s Mark.

REQUEST FOR ADMISSION NO. 28;

Applicant committed fraud on the U.S. Patent and Trademark Office.

REQUEST FOR ADMISSION NO. 29;

Respondent’s First Affirnative Defense in paragraph 41 of its Answer to Petitioner’s Petition to Cancel is
without merit and unsupported by evidence,

REQUEST FOR ADMISSION NO. 30:

Respondent’s Second Affirmative ljefense in’ paragraph 42 of its Answer to Petitioner’s Petition to
Cancel is without merit and unsupported by evidence. |

REQUEST FOR ADMISSION NO. 31;

Respondent’s Third Affirmative Defense in péragraph 43 of its Answer to Petitioner's Petition to Cancel
is without merit and unsupported by evidence.

REQUEST FOR ADMISSION NO., 32:

Respondent’s Fourth Affirmative Defense in paragraph 44 of its Answer to Petitioner’s Petition to Cancel
is without merit and unsupported by evidence,

REQUEST FOR ADMISSION NO. 33;

Respondent’s Fifth Affinnative Defense in paragraph 45 of its Answer to Petitioner’s Petition to Cancel is
without merit and unsupported by evidence.

REQUEST FOR ADMISSION NO. 34;

Respondent’s Sixth Affirmative Defense in paragraph 46 of its Answer to Petitioner’s Petition ta Cancel
is without merit and unsupported by evidence,

REQUEST FOR ADMISSION NO, 35:

Respondent’s Seventh Affirmative Defense in paragraph 47 of its Answer to Petitioner’s Petition to
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Cancel is without merit and unsupportéd by evidence.

REQUEST FOR ADMISSION NO. 36:

Respondent’s Eighth Affirmative Defense in paragraph 48 of its Answer to Petitioner’s Petition to Cancel
is without merit and unsupported by evidence.

REQUEST FOR ADMISSION NO. 37:

Respondent’s Ninth Affirmative Defense in paragraph 49 of its Answer to Petitioner’s Petition to Cancel
is without merit and unsupported by evidence.

REQUEST FOR ADMISSION NO. 38:

Respondent’s Tenth Affirmative Defense in paragraph 50 of its Answer to Petitioner’s Petition to Cancel
is without merit and unsupported by evidence.

REQUEST FOR ADMISSION NQ. 39:

Respondent’s Eleventh Aﬁ'lrmativ'e Defense in paragraph 51 of its Answer to Petitioner’s Petition fo
Cangcel is without merit and unsupported by evidence.

REQUEST FOR ADMISSION NO. 40:

Petitioner’s Mark is distinctive.
REQUEST FOR ADMISSION NO. 41:
COMFORTCLUB is distinctive as applied to Respondent’s services,

REQUEST FOR ADMISSION NO. 42:

The COMFORTCLUB mark is distinctive as applied to Petitioner’s services.

REQUEST FOR ADMISSION NO. 43:

Respondent adopted Respondent’s Mark after learning of Petitioner’s use of Petitioner’s Mark,

REQUEST FOR ADMISSION NO. 44:

Respondent’s Mark should be cancelled.

REQUEST FOR ADMISSION NO. 45:

This Petition to Cancel should be granted on the basis of a likelihood of confusion and fraud on the

Trademark Office.
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Respectfully submitted,

CLOCKWORK IP, LLC

Date: June 4, 2014 7/’- @/—
/ﬁurw] Pate%for!’en

Haynes and Boone, LLP

2323 Victory Avenue, Suite 700
Dallas, TX 75219

Phone: 214-651-5%17

Facsimile: 214-200-0812
patelp@haynesboone.com
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"IN'THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

Clockwork 1P, LLC § Mark: COMFORT CLUB
§ .
Petitioner, §
§
V. 8 Cancellation No. 92057941
§ In re Registration No. 3618331
Barnaby Heating & Air §
§
§
Respondent. §
CERTIFICATE OF SERVICE

The undersigned hereby certifies that on this 4™ day of June, 2014, a copy of the foregoing
Petitioner's Requests for Admissions to Respondent was served via first class mail, postage prepaid, on
the following: :

Julie Celumn Garrigue, Esq.
Celum Law Fiem, PLLC
11700 Preston Rd.,
Suite 660, PMB 560
Dallas, TX 75230
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE BEF ORE THE
- TRADEMARK TRIAL AND APPEAL BOARD

In the Matter of Trademark Registration No. 3,618,331
Registration Date: May 12, 2009
Mark: COMFORTCLUB

Clockwork IP, LLC )
)
Petitioner )
)

A ) Cancellation No. 92057941
)
BARNABY HEATING & AIR, LLC )
)
Respondent. )

RESPONDENT’S OBJECTIONS AND RESPONSES
TO PETITIONER’S FIRST SET OF INTERROGATORIES,
FIRST REQUESTS FOR PRODUCTION, AND FIRST REQUESTS FOR ADMISSION

TO: PETITIONER CLOCKWORK IP, LLC AND ITS COUNSEL OF RECORD:

Pursuant to Rules 26 and 33 of the Federal Rules of Civil Procedure and TBMP § 403, et seq.,
Respondent Barnaby Heating & Alr, LLC (“Barnaby™) serves its .Objections and Answers to Petitioner’s
First Set of Interrogatories, Petitioner’s First Requests for Production of Documents and Petitioner’s First
Requests for Admission.

GENERAL OBJECTIONS

Respondent objects to the Petitioner’s First Set of Interrogatories, Petitioner’s First Request for

Production, and First Requests for Admission in their entirety given the date of actual delivery and service
of the Petitioner’s discovery requests, which was July 2, 2014. Discovery in this case closed on June 4,
2014, Petitioner’s discovery requests include a June 4, 2014 date, but Reépondent did not receive

Petitioner’s discovery requests until July 2, 2014,
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Through no fault of Respondent’s, Respondent received Petitioner’s discovery requests nearly 30

days following the close of discovery in this case. Given the delay in service, and the lack of a stipulation

_ between the parties to extend the discovery period in this case, Respondent objects to Petitioner’s discovery

requests in their entirety. The discovery devices, namely, discovery depositions, interrogatories, requests for

production of documents and things, and requests for admis.sion, are available for use only during the

discovery period. See Smith International, Inc. v. Olin Corp., 201 USPQ 250 (TTAB 1578), and Rhone-

Poulenc Industries v. Gulf Oil Corp., 198 UPSQ 372 (FTAB 1978). Respondent has no obligation to
respond to an untimely request for discovery. TBMP § 403.01.

Respondent also objects to the Petitioner’s discovery requests to the extent that Respondent is béing
forced to respond to Petitioner’s discovery requests in violation of TBMP § 403, et seq., and has not been
provided sufficient time under the Federal Rules of Civil Procedure and the TBMP to provide responses to
Petitioner’s discovery requests. Given service on July 2, 2014, Respondent has had less than 14 days to
provide responses to Petitioner’s discovery. For these reasons, Respondent objects to the foregoing

discovery in its entirety,

Respondent objects generally to the definitions and instructions preceding the Petitioner’s First Set
of Interrogatories, Petitioner’s First Reduests for Production and Petitioner’s First Requests for Admission
to the extent they attempt to re-define commonly used words. Respondent, in answering these
interrogatories will afford the words contained therein their common, ordinary meaning, except as the

Federal Rules of Civi] Procedure may specifically define them.

Respondent further objects to the definitions and instructions preceding the Petitioner’s First Set of -
Interrogatories, Petitioner’s First Requests for Production and Petitioner’s First Requests for Admission to
the extent that the requests seek to impose additional or different obligations upon Respondent other than
those obligations that are placed on Respondent by the Federal Rules of Civil Procedure, the TBMP and the
Trademark Trial and Appeal Board. Respondent will answer these interrogatories in accordance with the

applicable rules.

Respondent also objects to the extent these requests are propounded on behalf of entities that are not
parties to this litigation, such as “SGI”, “AirTime”, “AirTime 5007, “Success Day”, “Success Academy”,
“CONGRESS”, “SGI EXPO”, “BRAND DOMINANCE?”, and “Senior Tech.” The pleadings in this matter

do not indicate how these entities are related to this litigation and without more Respondent is unable 1o
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adequately réspond to Petitioner’s discovery requests relating to these various entities. Respondent objects

1o any requests relating to these various entities because these requests cause Respondent to speculate,

Respondent also objects to each of the discovery requests made by, or on behalf of the entities named above,

based upon their ambiguity and vagueness, given Respondent unfamiliarity with these entities,
INTERROGATORIES

INTERROGATORY NO.1:

Describe in detail how Respondent's Merk was first conceived of by Respondent.

ANSWER:

Respondent objects to the Petitioner’s First Set of Interrogatories in their entirety given the date of actual
delivery and service of the Petitioner’s discovery requests, which was July 2, 2014. Discovery in this case
closed on June 4, 2014. Petitioner’s discovery requests include a June 4, 2014 date, but Respondent did not
receive Petitioner’s discovery requests until July 2, 2014. Through no faul{ of Respondent’s, Respondent
received Petitioner’s discovery requests nearly 30 days following the close of discovery in this c.ase. (Given
the delay iﬁ service, and the lack of a stipulation between the parties to extend the discovery period in this
case, Respondent objects to Petitioner’s discovery requests in their entirety. The discovery devices, namely,
discovery depositions, interrogatories, requests for production of documents and things, and requests for
admission, are available for use only during the discovery period. See Smith International, Inc. v, Olin
Corp., 201 USPQ 250 (TTAB 1978), and Rhone- Poulenc Indystries v. Gulf Oil Corp., 198 UPSQ 372
(TTAB 1978). Respondent has no obligation to respond to an untimely request for discovery. TBMP §
403.01.

Respondent objects to this request to the extent it requires the discovery of confidential commercial
information. See FRCP 26(c); Johnston Pump/General Valve Inc. v, Chromalloy American Corp., 10
USPQ2d 1671 (TTAB 1988). Respondent also objects to the extent this request places an undue burden on
Respondent that outweighs its likely benefit. FEb. R. CIv, P. 26(b)(2)(C)(ii). Subject to the foregoing

objections, and without waiving same, Respondent answers as follows:
Respondent’s, Mr. Charlie Barnaby and his nephew, conceived of the mark,

INTERROGATORY NO. 2:
State in detail the reasons for Respondent' s selection of COMFORTCLUB and the filing of U.S.
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RESPONDENT’S OBJECTIONS AND RESPONSES
TO PETITIONER’S FIRST REQUESTS FOR ADMISSION

REQUEST FOR ADMISSION NO.1:

Respondent has no valid rights in the mark COMFORTCLUR or any variation thereof. At no time was
Respondent the owner of COMFORTCLUB. '

Apswer:

Respondent objects to the Petitioner’s First Requests for Admission in their entirety given the date of actual
delivery and service of the Petitioner’s discovery requests, which was July 2, 2014. Discovery in this case
closed on June 4, 2014. Petitioner’s discovery requests are dated June 4, 2014, but Respondent did not
receive Petitioner’s discovery requests until July 2, 2014, Through no fault of Respondent’s, Respondent
received Petitioner’s discovery requests nearly 30 days following the close of discovery in this case.
Respondent did receive Petitioner’s Supplemental Rule 26(A)(1) Disclosures, also dated June 4, 2014, on
fune 5, 2014, but Respondent did not receive Petitioner’s discovery requests unti] the morning of July 2,
2014. Given the delay in service, and the lack of a stipulation between the parties to extend the discovery
period in this case, Respondent objects to Petitioner’s discovery requests in their entirety. The discovery
devices, namely, discovery depositions, interrogatories, requests for production of documents and things,
and requests for admission, are available for use only during the discovery period, See Smirk International,
Inc. v. Olin Corp., 201 USPQ 250 (TTAB 1978), and Rhone- Poulenc Industries v. Gulf Oil Corp., 198
UPSQ 372 (TTAB 1978). Respondent has no obligation to respond to an untifne]y request for discovery,
TBMP § 403.01. ‘Respondent is willing to enter into a reciprocal extension of the discovery deadline in this

case, following a conference between the parties, or a hearin’g on this matter.

Respondent objects to this request to the extent it is over broad and unduly burdensome, Respondent also
objects to the extent this request is not narrowly tailored to a specific fact, or issue in this matter, and as
such would require Respondent o speculate about what information Petitioner is seeking from Respondent
via this particular request. Respondent also objects to the extent thé request, as written, calls for speculation
and is vague, ambiguous and confusing. Because the burden of deriving the answer is substantially the
same for both parties, and because Respondent has not been provided sufficient notice of Petitioner’s
request for this information, and supporting documents, and because the discovery period is over,
Respondent is under no obligation under the Federal Rules of Civil Procedure, or under TBMP § 403.01 to

provide a response to Petitioner’s request, Jd.
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Subject to the foregoing objection(s), denied.

REQUEST FOR ADMISSION NO. 2:

Petitioner is the rightful owner of the COMFORTCLUB Mark as used for Petitioner's services and
Respondent's services in the .S,

Answer: Respondent objects to the Petitioner’s First Requests for Admission in their entirety given the
date of actual delivery and service of the Peftitioner’s discovery requests, which was July 2, 2014.
Discovery in this case closed op June 4, 2014, Petitioner’s discovery requests are dated June 4, 2014, but
Respondent did not receive Petitioner’s discovery requests until July 2, 2014, Through no fault of
Respondent’s, Respondent received Petitioner’s discovery requests nearly 30 days following the close of
discovery in this case, Respondent did receive Petitioner's Supplemental Rule 26(A)(1) Disclosures, also
dated June 4, 2014, on June 5, 2014, but Respondent did not receive Petitioner’s discovery requests until the
morning of July 2, 2014. Given the delay in service, and the lack of a stipulation between the parties to
extend the discovery period in this case, Respondent objects to Petitioner’s discovery requests in their
entirety. The discovery devices, namely, discovery depositions, interrogatories, requests for production of
documents and things, and requests for admission, are available for use only during the discovery period.
See Smith International, nc. v. Olin Corp., 201 USPQ 250 (TTAB 1978), and Rhone- Poulenc Industries v.
Gulf Oil Corp., 198 UPSQ.372 (TTAB 1978). Respondent has no obligation to respond to an untimely
request for discovery. TBMP § 403.01. Respondent is willing to enter into a reciprocal extension of the

discovery deadline in this case, following a conference between the parties, or a hearing on this matter.

Respondent objects to this request to the extent it is over broad and unduly burdensome. Respondent also
objects to the extent this request is not narrowly tailored to a specific fact, or issue in this matter, and ag
such would require Respondent to speculate about what information Petitioner is seeking from Respondent
via this particular request. Respondent also objects to the extent the request, as written, calls for speculation
and is vague, ambiguous and confusing. Because the burden of deriving the answer is substantially the
same for both parties, and because Respondent has not been provided sufficient notice of Petitioner’s
request for this information, and supporting documents, and because the discovery period is over,
Respondent is under no obligation under the Federal Rules of Civil Procedure, or under TBRMP § 403.01 to

provide a response to Petitioner’s request. 7d. Subject to the foregoing objection(s), denied.

PAGE 143 0F 177




REQUEST FOR ADMISSION NO. 3:

At no time was Respondent the owner of COMFORTCLUB.

Answer: Respondent objects to the Petitioner’s First Requests for Admission in their entirety given the
date of actual delivery and service of the Petitioner's discovery requests, which was July 2, 2014,
Discovery in this case closed on June 4, 2014. Petitioner’s discovery requests are dated June 4, 2014, byt
Respondent did not receive Petiticner’s discovery requests until July 2, 2014. Through no fault of
Respondent’s, Respondent received Petitioner’s discovery requests nearly 30 days following the close of
discovery in this case. Respondent did receive Petitioner’s Supplemental Rule 26(A)(1) Disclosures, also
dated June 4, 2014, on June 5, 2014, but Respondent did not receive Petitioner’s discovery requests until the
morning of July 2, 2014. Given the delay in service, and the lack of a stipulation between the parties o
extend the discovery period in this case, Respondent objects to Petitioner’s discovery requests in their
entirety. The discovery devices, namely, discovery depositions, interrogatories, requests for production of
documents and things, and requests for admission, are available for use only during the discovery period.
See Smith International, Inc. v. Olin Corp., 201 USPQ 250 (TTAB 1978), and Rhone- Poulenc Industries v,
Gulf Oil Corp., 198 UPSQ 372 (TTAB 1978). Respondent has no obligation to respond to an untimely
request for discovery. TBMP § 403.01, Respondent is willing to enter into a reciprocal extension of the

discovery deadline in this case, following a conference between the parties, or a hearing on this matter.

Respondent objects to this request io the extent it is over broad and unduly burdensome, Respondent also
objects to the extent this request is not narrowly tailored to a specific fact, or issue in this matier, and as
such would require Respondent to specuiate about what information Petitioner is seeking from Respondent
via this particular request. Respondent also objects to the extent the request, as wriiten, calls for speculation
and is vague, ambiguous and confusing. Because the burden of deriving the answer is substantially the
same for both parties, and because Respondent has not been provided sufficient notice of Petitioner’s
request for this information, and supporting documents, and because the discovery period is over,
Respondent is under no obligation under the Federal Rules of Civil Procedure, or under TRMP § 403.01 to
provide a response to Petitioner’s request, Id

Subject to the foregoing‘objection(s), denjed,

REQUEST FOR ADMISSION NQ. 4:

Petitioner's Mark has been in use in interstate commerce by Petitioner and/or licensees of Petitioner since
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at least as early as 2006,

discovery in this case, Respondent did receive Petitioner’s Supplemental Rule 26(AX1) Disclosures, also.

dated June 4, 2014, on June 3, 2014, but Respondent did not receive Petitioner’s discovery requests unti] the

extend the discovery period in this case, Respondent objects to Petitioner’s discovery requests jn their
entirety. The discovery devices, namely, discovery depositions, interrogatories, requests for production of
documents and things, and requests for admission, are available for use only during the discovery period.
See Smirh International, . v, Olin Corp., 201 USPQ 250 {TTAB 1978), and Rhone- Poulenc ndustries V.
Gulf Oil Corp., 198 UPSQ 372 (TTAR 1978). Respondent has no obligation to responcf 1o an untimely
request for discovery, TBMP § 403.01. Respondent is willing to enter into a reciprocal extension of the

discovery deadline in this case, following a conference between the paities, or a hearing on this matter.

Respondent is under no obligation under the Federa] Rules of Civil Procedure, or under TBMP § 403.01 to

provide a response to Petitioner’s request. 77 Subject to the foregoing objection(s), denied.

REQUEST FOR ADMISSION NO. 5:

Respondent has been an AirTime 500 member and licensee of Petitioner since August 21, 2007, by
signing the AirTime Member Agreement, Respondent agreed that "AirTime wholly owns and/or has
protectable legal rights in and to the AirTime Resources whether ...(b) the AirTime Resources are subject
to copyright, trademark »tradename, and/or Patent rights of AirTime .." In the Member Agreement,
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Respondent agreed "[n]ot to use any or all of the AirTime Resources for any purpose other than your valid
participation in the AirTime Program . ..[and NJothing in this Agreement shall be construed as conveying
to you ...(ii) any license to use, sel L, exploit, .copy or further develop any such AirTime Resources."
Petitioner's Mark falls under the umbrella of the term "AirTime Resources" as described in said Member
Agreement.
Answer: Respondent objects to the Petitioner’s First Requests for Admission in their entirety given the
date of actual delivery and service of the Petitioner’s discovery requests, which was July 2, 2014,
Discovery in this case closed on June 4, 2014, Petiti'oner’s discovery requests are dated June 4, 2014, but
Respondent did not receive Petitioner’s discovery requests until July 2, 2614, Through no fault of
Respondent’s, Respondent received Petitioner’s discovery requests nearly 30 days following the close of
discovery in this case. Respondent did receive Petitioner’s Supplemental Rule 26(A)1) Disclosures, also
dated June 4, 2014, on June 5, 2014, but Respondent did not receive Petitioner’s discovery requests untii the
morning of July 2, 2014, Given the delay in service, and the lack of a stipulation between the parties to
extend the discovery period in this case, Respondent objects to Petitioner’s discovery requests in their
entirety. The diScover_y devices, namely, discovery depositions, inten'ogatories, requests for production of
documents and things, and requests for admission, are available for use only during the discovery period.
See Smith International, Inc. v. Olin Corp., 201 USPQ 250 (TTAB 1978), and Rhone- Poulenc Industries v,
Guif Oil Corp., 198 UPSQ 372 (TTAB 1978). Respondent has no obligation 1o respond to an untimely
request for discovery. TBMP § 403.01. Respondent is willing to enter into 3 reciprocal extension of the

discovery deadline in this case, following a conference between the parties, or a hearing on this matter.

Respondent objects to this request to the extent it is over broad and unduly burdensome. Respondent also
objects to the extent this request is not narrowly tailored to a specific fact, or issue in this matter, and as
such would require Respondent to speculate about what information Petitioner is seeking from Respondent -
+ via this particular request, Respondent also objects to the extent the request, as written, calls for speculation
and is vague, ambiguous and confusing. Because the burden of deriving the answer is substantially the
same for both parties, and because Respondent has not been provided sufficient notice of Petitioner’s
request for this information, and supporting documents, and because the discovery period is over,
Respondent is under no obligation under the Federal Rules of Civil Procedure, or under TBMP § 403.01 10
provide a response to Petitioner’s request, Id.

Respondent objects to the Petitioner’s First Requests for Admission in their entirety given the date of actya]
- delivery and service of the Petitioner’s discovery requests, which was July 2, 2014, Discovery in this case

closed on June 4, 2014. Petitioner’s discovery requests are dated June 4, 2014, but Respondent did not
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period in this case, Respondent objects to Petitioner’s discovery requests in their entirety. The discovery

devices, namely, discovery depositions, interrogatories, requests for production of documents and things,

and requests for admission, are available for use only during the discovery period. See Smith Internationg,
dne. v, Olin Corp., 201 USPQ 250 (TTAB 1978), and Rhone- Poulenc Industries v, Gulf Oil Corp., 198

REQUEST FOR ADMISSION NO, 6:

Respondent attended an SGI "Senior Tech" course in March, 2008, ‘Petitioner's COMFORTCLURB
Mark and Petitioner's services were discussed and promoted to Airtime members and licensees at the
SGJ "Senior Tech" course in March, 2008,

Answer:

delivery and service of the Petitioner’s discovery requests, which was July 2, 2014, Discovery in this case
closed on June 4, 2014. Petitioner’s discovery requests are dated June 4, 2014, byt Respondent did not
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receive Petitioner’s discovery requests unti] July 2, 2014. Through no fault of Respondent’s, Respondent

received Petitioner’s discovery requests nearly 30 days following the close of discovery in this case.

devices, namely, discovery depositions, interrogatories, requests for production of documents and things,
and requests for admission, are available for use only during the discovery period. See Smith International
Inc. v. Olin Corp., 201 USPQ 250 (TTAB 1978), and Rhone- Poulenc Industries v, Gulf Oil Corp., 198
UPSQ 372 (TTAB 1978). Respondent has no obligation to respond to an untimely request for discovery.
TBMP § 403.01. Respondent is willing to enter into a reciprocal extension of the discovery deadline in this

case, following a conference between the parties, or a hearing on this matter.,

Respondent, without the authorization of Petitioner, filed Application - Np, 77/420,784 for
COMFORTCLUB after attending an SGI course covering Petitioner's services rendered under
Petitioner's Mark,

Answer;
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receive Petitioﬁer’s discovery requests until July 2, 2014, Through no fault of Respondent’s, Respondent
received Petitioner’s discovery requests nearly 30 days following the close of discovery in this case.
Res-pondent did receive Petitioner’s Supplemental R‘uie 26(A)(1) Disclosures, also dated June 4, 2014, on
June 5, 2014, but Respondent did not receive Petitioner’s discovery requests until the morning of-July 2,
2014. Given the delay in service, and the lack of a stipulation between the partics to extend the discovery
period in this case, Respondent objects to Petitioner’s discovery requests in their entirety. The discovery
devices, namely, discovery depositions, interrogatories, requests for production of documents and things,
and requests for admission, are available fbr use only during the discovery period. See Smith International,
Inc. v. Olin Corp., 201 USPQ 250 (TTAB 1978), and Rhone- Poulenc Industries v, Gulf Oil Corp., 198
UPSQ 372 (TTAB 1978). Respondent has no oblfgétion fo respond to an untimely request for discovery.
TBMP § 403.01. Respondent is willing to enter into a reciprocal extension of the discovery deadline in this

case, following a conference between the parties, or a hearing on this matter.

Respondent objects to this request to the extent it is over broad and unduly burdensome. Respondent also
objects to the extent this request is not narrowly tailored to a specific fact, or issue in this matter, and as
such would require Respondent to speculate about what infoﬁnation Petitioner is seeking from Respondent
via this particular request. Respondent also objects to the extent the request, as written, calls for speculation
and is vague, ambiguous and cdnfusing. Because the burden of deriving the answer is substantially the
same for both parties, and becanse Reépondent has not been provided sufficient notice of Petitioner’s
request for this information, and supporting documents, and because the discovery period is over,
Respondent is under no obligation under the Federal Rules of Civil Procedure, or under TRMP § 403.01 to

provide a response to Petitioner’s request. Jd. Subject to the foregoing obj ection(s), denjed.

REQUEST FOR ADMISSION NO. 8:

At all relevant times, Respondent's use of COMFORTCLUB was only as a licensee of Petitioner
-pursuant to Respondent's AirTime Member Agreement. Respondent was never an owner of the
COMFORTCLUB mark.

Answer: Respondent objects to the Petitioner’s First Requests for Admission in their entirety given the
date of actual delivery and service of the Petitioner’s discovery requests, which was huly 2, 2014,
Discovery in this case closed on June 4, 2014, Petitioner’s discovery requests are dated June 4, 2014, but

Respondent did not receive Petitioner’s discovery requests until July 2, 2014. Through no fault of
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Respondent’s, Respondent received Petitioner’s discovery requests néarly 30 days following the close of
discovery in this case. Respondent did receive Petitioner’s Supplemental Rule 26(A) 1) Disclosures, also
dated June 4, 2014, on June 5, 2014, but Respondent did not receive Petitioner’s discovery requests until the
morning of July 2, 2014, Given the delay in service, and the lack of a stipulation between the parties to
extend the discovery period in this case, Respondent objects to Petitioner’s discovery requests in their
entirety. The discovery devices, namely, discovery depositions, interrogatories, requests for production of
documents and things, and requests for admission, are available for use only during the discovery period.
See Smith International, lnc. v. Olin Cor;)., 201 USPQ 250 (TTAB 1978), and Rhone- Poulenc Industries v.
Gulf Oil Corp., 198 UPSQ 372 (TTAB 1978). Respondent has no obligation to respond to an untimely
request for discovery.. TBMP § 403.01. Respondent is willing to enter into a reciprocal extension of the

discovery deadline in this case, following a conference between the parties, or a hearing on this matter,

Respondent objects to this request to the extent it is over broad and unduly burdensome. Respondent also
objects ;[o the extent this request is not narrowly tailored to a specific fact, or issue in this matter, and as
such would require Respondent to speculate about what information Petitioner is seeking from Respondent
via this particular request. Respondent also objects to the extent the request, as written, calls for speculation
and is vague, ambiguous and confusing. Because the burden of deriving the answer is substantially the
same for both parties, and because Respondent has not been provided sufficient notice of Petitioner’s
request for this information, and supporting’ documents, and because the discovery period is over,
Respondent is under no obligation under the Federal Rules of Civil Procedure, or under TBMP § 403.01 to

provide a response to Petitioner’s request. I, Subject to the foregoing objection(s), denied,

REQUEST FOR ADMISSION NO. 9:

Respondent' s Application No. 77/420,784 for Respondent's Mark was filed fraudulently. Respondent' s
Mark is thus void.

Answer: Respondent objects to the Petitioner’s First Requests for Admission in their entirety given the
date of actual delivery and service of the Petitioner’s discovery requests, which was July 2, 2014,
Discovery in this case closed on June 4, 2014. Petitioner’s discovery reciuests are dated June 4, 2014, but
Respondent did not receive Petitioner’s discovery requests until July 2, 2014. Through no fault of
Respondent’s, Respondent received Petitioner’s discovery requests nearly 30 days following the close of
discovery in this case. Respondent did receive Petitioner’s Supplemental Rale 26{A)(1) Disclosures, also

dated June 4, 2014, on June 5, 2014, but Respondent did not receive Petitioner’s discovery requests until the
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moming of July 2, 2014. Given the delay in service, and the lack of a stipulation between the parties to
extend the discovery period in this case, Respondent objects to Petitioner’s discovery requests in their
entirety. The discovery devices, namely, discovery depositions, interrogatories, requests for production of
documents and things, and requests for admission, are available for use only during the discovery period.
See Smith International, Inc. v. Olin Corp., 201 USPQ 250 (TTAB 1978), and Rhone- Poulenc mdustries v,
Gulf Oil Corp., 198 UPSQ 372 (TTAB 1978). Respondent has no obligation to respond to an untimely
request for discovery. TBMP § 403.01. Respondent is willing to enter into a reciprocal extension of the

discovery deadline in this case, following a conference between the parties, or a hearing on this matter.

Respondent objects to this request to the extent it is over broad and unduly burdensome. Respondent also
objects to the extent this request is not narrowly tailored to a specific fact, or issue in this matter, and as
such would require Respondent to speculate about what information Petitioner is seeking from Respondent
via this particular request. Respondent also objects to the extent the request, as written, calls for speculation -
and is vague, ambiguous and confusing. Because the burden of deriving the answer is substantially the
same for both parties, and because Respondent has not been provided sufficient notice of Petitioner’s
request for this information, and supporting documents, and because the discovery period is over,
Respondent is under no obligation under the Federal Rules of Civil Procedure, or under TBMP § 403.01 to

provide a response to Petitioner’s request. Jd. Subject to the foregoing obj ection(s), denied.

VREQUEST FOR ADMISSION NO. 10:

Petiti(;ner used the mark COMFORTCLUB m U.S. commerce before any use of the mark

COMFORTCLURB in U.S, 'commerce by Respondent commenced.

Answer: Respondent objects to the Petitioner’s First Requests for Admission in their entirety given the
date of actual delivery and service of the Petitioner’s discovery requests, which was July 2, 2014,
Discovery in this case closed on June 4, 2014. Petitioner’s disbovery requests are dated June 4, 2014, but
Respondent did not receive Petitioner’s discovery requests until July 2, 2014. Through no fault of
Respondent’s, Respondent received Petitioner’s discovery requests nearly 30 days following the close of
discovery in this case. Respondent did receive Petitioner’s Supplemental Rule 26(A)(1) Disclosures, also
dated June 4, 2014, on June 5, 2014, but Respondent did not receive Petitioner’s discovery requests until the

morning of July 2, 2014. Given the delay in service, and the lack of a stipulation between the parties to
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extend the discovery period in this case, Respondent objects to Petitioner’s discovery requests in their
entirety. The discovery devices, namely, discovery depositions, interrogatories, requests for production of
documents and things, and requests for admission, are available for use only during the discovery period.
See Smith International, Inc. v. Olin Corp., 201 USPQ 250 (TTAB 1978), and Rhone- Poulenc Indusn-fes V.
Gulf Oil Corp., 198 UPSQ 372 (TTAB 1978). Respondent has no obligation to respond to an untimely
request for discovery. TBMP § 403.01. Respondent is willing to enter into a reciprocal extension of the

discovery. deadline in this case, following a conference between the parties, or a hearing on this matter.

Respondent objects to this request to the extent it is over broad and unduly burdensome. Respondent also
objects to the extent this request is not narrowly tailored to a specific fact, or issue in this matter, and as
such would require Respondent to speéulate about what information Petitioner is seeking from Respondent
via this particular request. Respondent also objects to the extent the request, as writien, calls for speculation
and is vague, ambiguous and confusing. Because the burden of deriving the answer is substantially the
same for both parties, and because Respondent has not been provided sufficient notice of Petitioner’s
request for this information, and supporting documents, and because the discovery period is over,
Respondent is under no obligation under the Federal Rules of Civil Procedure, or under TBMP § 403.01 to

provide a response to Petitioner’s request, /4. Subject to the foregoing objection(s), denied.

REQUEST FOR ADMISSION NO. 11:

Prior to March 13, 2008, the filing of Application No. 77/420,784, Respondent was aware of Petitioner's
senior and prior right in Petitioner's Mark for both Petitioner's services and Respondent's services.

Answer: Respondent objects to the Petitioner’s First Requests for Admission in their entirety given the
date of actual delivery and service of the Petitionef’s discovery requests, which was July 2, 2014.
Discovery in this case closed on June 4, 2014. Petitioner’s discovery requests are dated June 4, 2014, but
Respondent did not receive Petitioner’s discovery requests until July 2, 2014. Through no fault of
Respondent’s, Respondent received Petitioner’s discovery requests nearly 30 days following the close of
discovery in this case. Respondent did receive Petitioner’s Supplemental Rule 26{A)(1) Disclosures, also
date.d June 4, 2014, on June 5, 2014, but Respondent did not receive Petitioner’s discovery requests until the
morning of July 2, 2014. Given the delay in service, and the lack of a stipulation between the parties to
extend the discovery period in this case, Respondent objects to Petitioner’s discovery requests in their

entirety. The discovery devices, namely, discovery depositions, interrogatories, requests for production of
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documents and things, and requests for admission, are available for use only during the discovery peripd.
See Smith International, Inc. v. Olin Co}'p., 201 USPQ 250 (TTAB 197R), and Rhone- Poulenc Industries v.
Gulf Oil Corp., 198 UPSQ 372 (TTAB 1978). Respondent has no obligation to respond to an untimely
request for discovery. TBMP § 403.01. Respondent is willing to enter into a reciprocal extension of the

discovery deadline in this case, following a conference between the parties, or a hearing on this matter,

Respondent objects to this request to the extent it is over broad and unduly burdensome. Respondent also
objects to the extent this request is not narrowly tailored to a specific fact, or issue in this matter, and as
such would require Respendent to speculate about what information Petitioner is seeking from Respondent
via this particular request. Respondent also objects to the extent the request, as written, calls for speculation
and is vague, ambiguous and confusing. Because the burden of deriving the answer is substantially the
same for both parties, and because Respondent has not been provided sufficient notice of Petitioner’s
request for this information, and supporting documents, and because the discovery . period is over,
Respondent is under no obligation under the Federal Rules of Civil Procedure, or under TBMP § 403.01 to

provide a response to Petitioner’s request. Jd. Subject to the foregoing objection(s), denied.

REQUEST FOR ADMISSION NO. 12:

Respondent's Mark js identical to Petitioner's Mark.

Answer: Respondent objects to the Petitioner’s First Requests for Admission in their entirety given the
date of actual delivery and service of the Petitioner’s discovery requeéts, which was July 2, 2014.
Discovery in this case closed on June 4, 2014. Petitioner’s discovery requests are dated June 4, 2014, but
Respondent did not receive Petitioner’s discovery requests wumtil July 2, 2014. Through no fault of
Respondent’s, Respondent received Petitioner’s discovery requests nearly 30 days following the close of
discovery in this case. Respondent did receive Petitioner’s Suppiemental Rule 26({A)(1) Disclosures, also
dated June 4, 2014, on June 5, 2014, but Respondent did not receive Petitioner’s discovery requests until the
morning of July 2, 2014, Given the delay in service, and the lack of a stipulation between the parties to
extend the discovery period in this case, Respondent objects to Petitioner’s discovery requests in their
entirety. The discovery devices, namely, discovery depositions, interrogatories, re;quests for production of
documents and things, and requests for admission, are available for use only during the discovery period.
See Smith International, Inc. v. Olin Corp., 201 USPQ 250 (TTAB 1978), and Rhone- Poulenc Industries v.
Guif Oil Corp., 198 UPSQ 372 (TTAB 1978). Respondent has no obligation to respond to an untimely
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request for discovery. TBMP § 403.01. Respondent is willing to enter into a reciprocal extension of the

discovery deadline in this case, following a conference between the parties, or a hearing on this matter.

Respondent objects to this request to the extent it is over broad and unduly burdensome. Respondent also
objects to the extent this request is not narrowly tailored to a specific fact, or issue in this matter, and as
such would require Respondent 1o speculate about what information Petitioner is seeking from Respondent
via this particular request. Respondent also objects to the extent the request, as written, calls for speculation
and is vague, ambiguous and confusing. Because the burden of deriving the answer is substantially the
same for both parties, and because Respondent has not been provided sufficient notice of Petitioner’s
request for this information, and supporting documents, and because the discovery period is -over,
Respondent is under no dbligation under the Federal Rules of Civil Procedure, or under TRMP § 403.01 10

provide a response to Petitioner’s request, Jd. Subject to the foregoing objection(s), denied.

REQUEST FOR ADMISSION NO. 13:

Respondent's Mark is confusingly similar to Petitioner's Mark.

Answer: Respondent objects to the Petitioner’s First Requests for Aﬁmission in their entirety given the date
of actual delivery and service of the Petitioner’s discovery requests, which was July 2, 2014, Discovery in
this case closed on June 4, 2014. Petitioner’s discovery requests are dated June 4, 2014, but Respondent did
not receive Petitioner’s discovery requests until July 2, 2014. Through no fault of Respondent’s,
Respondent recetved Petitioner’s discovery requests nearly 30 days following the close of discovery in this
case. Respondent did receive Petitioner’s Supplemental Rule 26(A)(1) Disclosures, also dated June 4, 2014,
on June 5, 2014, but Respondent did not receive Petitioner's discovery requests until the morning of July 2,
2014. Given the delay in service, and the lack of a stipulation between the parties to extend the discovery
period in this case, Respondent objects to Petitioner’s discovery requests in their entirety. The discovery
devices, namely, discovery depositions, interrogatories, requests for production of documents and things,
and requests for admission, are available for use only during the discovery period. See Smith International,
Inc. v. Olin Corp., 201 USPQ 250 (TTAB 1978), and Rhone- Poulenc Industries v, Gulf Oil Corp., 198
UPSQ 372 (TTAB 1978). Respondent has no obligation to respond to an untimely request for discovery,
TBMP § 403.01. Respondent is willing to enter into a reciprocal extension of the discovery deadline in this

case, following a conference between the parties, or a hearing on this matfer.

Respondent objects to this request to the extent it is over broad and unduly burdensome. Respondent also
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objects to the extent this request is not narrowly tailored to a specific fact, or issue in this matter, and as
such would require Respondent to speculate about what information Petitioner is seeking from Respondent
via this particular request. Respondent also objects to the extent the request, as written, calls for speculation
and is vague, ambiguous and confusing. Because the burden of deriving the answer is substantially the
same for both parties, and because Respondent has not been provided sufficient notice of Petitioner’s
request for this information, and supporting documents, and because the discovery period is over,
Respondent is under no obligation under the Federal Rules of Civil Procedure, or under TBMP § 403.01 to

provide a response to Petitioner’s request. /d. Subject to the foregoing objection(s), denied.

REQUEST FOR ADMISSION NO. 14:

Respondent's services are the same as Petitioner's services.

Answer: Respondent objects to the Petitioner’s First Requests for Admission in their entirety given the
date of actual delivery and service of the Petitioner’s discovery requests, which was July 2, 2014,
Discovery in this case closed on June 4, 2014. Petitioner’s discovery requests are dated June 4, 2014, but
Respondent did not receive Petitioner’s discox;ery requests until July 2, 2014. Through no fault of
Respondent’s, Respondent received Petitioner’s discovery requests nearly 30 days following the close of
discovery in this case. Respondent did receive Petitioner’s Supplemental Rule 26(A)(1) Disclosures, also
dated June 4, 2014, on June 5, 2014, but Respondent did not receive Petmoner s discovery requests until the
morning of July 2, 2014, Given the delay in service, and the lack of a stipulation between the parties to
extend the discovery penod in this case, Respondent objects to Petitioner’s d1scovery requests in their
entirety. The dlscovery devices, namely, discovery depositions, interrogatories, requests for production of
documents and things, and requests for admission, are available for use only during the discovery period.
See Smith International, Inc. v. Olin Corp., 201 USPQ 250 (TTAB 1978), and Rhone- Poulenc Industries v.
Gulf Ol Corp., 198 UPSQ 372 (TTAB 1978). Respondent has no obligation to respond to an untimely
request for discovery. TBMP § 403.01. Respondent is willing to enter into a reciprocal extension of the

discovery deadline in this case, following a conference between the parties, or a hearing on this matter.

Respondent objects to this request 1o the extent it is over broad and unduly burdensome. Respondent also
objects to the extent this request is not narrowly tailored to a specific fact, or issue in this matter, and as
such would require Respondent to speculate about what information Petitioner is seeking from Respondent
via this particular request. Respondent also objects to the extent the request, as written, calls for speculation

and is vague, ambiguous and confusing. Because the burden of deriving the answer is substantially the

PAGE 155 0OF 177



same for both parties, and because Respondent has not been provided sufficient notice of Petitioner’s
request for this information, and supporting documents, and because the discovery period is over,
Respondent is under no obligation under the Federal Rules of Civil Procedure, or under TBMP § 403.01 to
provide a response to Petitioner’s request. Jd. |

Subject to the foregoing objection(s), denied.

REQUEST FOR ADMISSION NO. 15:

Respondent's services are sold through the same channels of trade as Petitioner's services and directed to
the same consumers,

Answer: Respondent objects to the Petitioner’s First Requests for Admission in their entirety given the date
of actual delivery and service of the Petitioner's discovery requests, which was July 2, 2014, Discovery in
this case closed on June 4, 2014. Petitioner’s discovery requests are dated June 4, 2014, but Respondent did
not receive Petitioner’s discovery requests until July 2, 2014. Through no fault of Respondent’s,
Respondent received Petitioner’s discovery requests nearly 30 days following the close of discovery in this
case. Respondent did receive Petitioner’s Supplemental Rule 26(A)(1) Disclosures, also dated June 4, 2014,
on June 5, 2014, but Respondent did not receive Petitioner’s discovery requests until the morning of July 2,
2014. Given the delay in service, and the lack of a stipulation between the parties to extend the discovery
period in this case, Respondent objects to Petitioner’s discovery requests in their entirety. The discovery
devices, namely, discovery depositions, interrogatories, requests for production of documents and things,
and requests for admission, are available for use only during the discovery period. See Smith International,
Inc. v. Olin Corp., 201 USPQ 250 (TTAB 1978), and Rhone- Poulenc Industries v, Gulf Oil Corp., 198
UPSQ 372 (TTAB 1978). Respondent has no obligation to respond fo an untimely request for discovery.
-TBMP § 403.01. Respondent is willing to enter into a reciprocal extension of the discovery deadline in this

case, following a conference between the parties, or a hearing on this matter,

* Respondent objects to this request to the extent it is over broad and unduly burdensome. Respondent also
objects to the extent this request is not narrowly tailored to a specific fact, or issue in this matter, and as
such would require Respondent to speculate about what information Petitioner is seeking from Respondent
via this particular request. Respondent also objects to the extent the request, as written, calls for speculation
and is vague, ambiguous and confusing. Because the burden of deriving the answer is substantially the
same for both parties, and because Respondent has not been provided sufficient notice of Petitioner’s

request for this information, and supporting documents, and because the discovery period is over,
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Respondent is under no obligation under the Federal Rules of Civil Procedure, or under TBMP § 403.01 to

provide a response to Petitioner’s request. Id.

Subiect to the foregoing objection(s), denied.

REQUEST FOR ADMISSION NO. 16:

Respondent is no longer an AirTime Member and is using the COMFORTCLUB mark without
authorization from Petitioner.

Answer: Respondent objects to the Petitioner’s First Requests for Admission in their entirety given the
date of actual delivery and service of the Petitioner’s discovery requests, which was July 2, 2014.
Discovery in this case closed on June 4, 2014. Petitioner’s discovery requests are dated June 4, 5014, but
Respondent did not receive Petitioner’s discovery requests until July 2, 2014, Through no fault of
Respondent’s, Respondent received Petitioner’s discovery requests nearly 30 days following the close of
discovery in this case. Respondent did receive Petitioner’s Supplemental Rule 26(A)(1) Disclosures, also
dated June 4, 2014, on June 5, 2014, but Respondent did not receive Petitioner’s discovery requests until the
morning of July 2, 2014. Given the delay in service, and the lack of a stipulation between the parties to
extend the discovery period in this case, Respéndent objects to Petitioner’s discovery requests in their
entirety. The discovery devices, namely, discovery depositions, interrogatorties, requests for production of
documents and things, and requests for admission, are available for use only during the discovery period.
See Smith International, Inc. v. Olin Corp., 201 USPQ 250 (TTAB 1978), and Rhone- Poulenc Industries v,
Gulf Oil Corp., 198 UPSQ 372 (TTAB 1978). Respondent has no obligation to respond to an untimely
request for discovery. TBMP § 403.01. Respondent is willing to enter into a reciprocal extension of the

discovery deadline in this case, following a conference between the parties, or a hearing on this matter.

Respondent objects to this request to the extent it is over broad and unduly burdensome. Respondent also
objects to the extent this request is not narrowly tailored to a specific fact, or issue in this matter, and as
such would require Respondent to speculate about what information Petitioner is seeking from Respondent
via this particular request. Respondent also objects to the extent the reguest, as written, calls for speculation
- and is vague, ambiguous and confusing. Because the burden of deriving the answer is substantially the
same for both parties, and because Respondent has not been provided sufficient notice of Petitioner’s

request for this information, and supporting documents, end because the discovery period is over,
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Respondent is under no obligation under the Federal Rules of Civil Procedure, or under TBMP § 403.01 to

provide a response to Petitioner’s request. Jd.

Subject to the foregoing objection(s), as drafted, Respondent is unable to admit or deny this request.

REQUEST FOR ADMISSION NO. 17:

Respondent's Mark so dlose]y resembles Petitioner's Mark such as to cause confusion, mistake, or
deception, and/or to cause the consuming public to believe that Respondent's services marketed or sold in
copnection with Respondent's Mark originate with or are sponslored, endorsed, licensed, anthorized
and/or affiliated or connected with Petitioner and/or Petitioner' s services in violation of Section 2(d) of
the Lanham Act.

Answer: Respondent objects to the Petitioner’s First Requests for Admission in their entirety given the
date of actual delivery and service of the Petitioner’s discovery requests, which was July 2, 2014,
Discovery in this case closed on June 4, 2014. Petitioner’s discovery requests are dated June 4, 2014, but
Respondent did not receive Petitioner’s discovery requests until July 2, 2014, Through no fault of
Respondent’s, Respondent received Petitioner’s discovery requests nearly 30 days following the close of
discovery in this case, Respondent did receive Petitioner’s Supplemental Rule 26(A)(1) Disclosures, also
dated June 4, 2014, on June 5, 2014, but Respondent did not receive Petitioner’s discovery requests until the
morning of July 2, 2014, Given the delay in service, and the lack of a stipulation between the partigs to
extend the discovery period in this case, Respondent objects to Petitioner’s discovery requests in their
entirety, The discovery devices, namely, discovery depositions, interrogatories, requests for production of
documents and things, and requests for admission, are available for use only during the discovery period.
See Smith International, Inc. v. Olin Corp., 201 USPQ 250 (TTAB 1978), and Rhone- Poulenc Industries v.
Gulf Oil Corp., 198 UPSQ 372 (TTAB 1978). Respondent has no obligation to respond to an untimely
- request for discovery. TBMP § 403.01. Respondent is willing to enter into a reciprocal extension of the

discovery deadline in this case, following a conference between the parties, or & hearing on this matter.
Respondent objects to this request to the extent it is over broad and unduly burdensome. Respondent also

objects to the extent this request is not narrowly tailored to a specific fact, or issue in this matter, and as

such would require Respondent to speculate about what information Petitioner is seeking from Respondent
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via this particular request. Respondent also objects to the extent the request, as written, calls for speculation
and is vague, ambiguous and confusing. Because the burden of deriving the answer is substantially the
same for both parties, and because Respondent has not been provided sufficient notice of Petitioner’s
request for this information, and supporting documents, and because the discovery period is over,
Respondent is under no obligation under the Federal Rules of Civil Procedure, or under TBMP § 403.01 to

provide a response to Petitioner’s request. Jd.

Subject to the foregoing objection(s), denied,

REQUEST FOR ADMISSION NO. 18:

Petitioner is and will be damaged by registration of Respondent's Mark.

Answer: Respondent objects to the Petitioner’s First Requests for Admission in their entirety given the
date of actual delivery and service of the Petitioner’s discovery requests, whlch was July 2, 2014,

Discovery in this case closed on June 4, 2014, Petitioner’s dlscovery requests are dated June 4, 2014, but
Respondent did not receive Petitioner’s discovery requests until July 2, 2014. Through no fault of
Respondent’s, Respondent received Petitioner’s discovery requesfs nearly 30 days following the close of
discovery in this case. Respondent did receive Petitioner’s Supplemental Rule 26(A)(1) Disclosures, also
dated June 4, 2014, on June 5, 2014, but Réspondent did not receive Petitioner’s discovery requests until the
morning of July 2, 2014. Given the delay in seﬁice, and the lack of a stipulation between the parties to
extend the discovery period in this case, Respondent objects to Petitioner’s discovery requests in their
entirety. The discovery devices, namely, discovery depositions, interrogatories, requests for production of
documents and things, and requests for admission, are available for use only during the discovery period.

See Smith International, e v, Olin Corp., 201 USPQ 250 (TTAB 1978), and Rhone- Poulenc Industries v.

Gulf Oil Corp., 198 UPSQ 372 (TTAB 1978). Respondent has no obligation to respond to an untimely
request for discovery. TBMP § 403.01. Respondent is willing to enter into a reciprocal extension of the

discovery deadline in this case, following a conference between the parties, or a hearing on this matter.

Respondent objects to this request to the extent it is over broad and unduly burdensome. Respondent also
“objects to the extent this request is not narrowly tailored to a specific fact, or issue in this matter, and as
such would require Respondent to speculate about what information Petitioner is seeking from Respondent

via this particular request. Respondent also objects to the extent the request, as written, calls for speculation
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and is vague, ambiguous and confusing, Because the burden of deriving the answer is substantially the
same for both parties, and because Respondent has not been provided sufficient notice of Petitioner’s
request for this information, and supporting documents, and because the discovery period is over,
Respondent.is under no obligation under the Federal Rules of Civil Procedure, or under TBMP § 403.01 to

provide a response to Petitioner’s request. Id.

Subject to the foregoing objection(s), denied.

REQUEST FOR ADMISSION NO. 19:

Petitioner's rights in Petitioner's Mark predate any use by Respondent of Respondent' s Mark in U.S.
commerce.

Answer: Respondent objects to the Petitioner’s First Requests for Admission in their entirety given the
date of actual delivery and service of the Petitioner’s discovery requests, which was July 2, 2014.
Discovery in this case closed on June 4, 2014. Petitioner’s discovery requests are dated June 4, 2014, but
Respondent did not receive Pefitioner’s discovery requests until July 2, 2014. Through no fault of
Respondent’s, Respondent received Petitioner’s discovery requests nearly 30 days following the close of
discovery in this case. Respondent did receive Petitioner’s Supplemental Rule 26(A)(1) Disclosures, also
~dated June 4, 2014, on June 5, 2014, but Respondent did not receive Petitioner’s discovery requests until the
morning of July 2, 2014, Given the delay in service, and the lack of a stipulation between the parties to
extend the discovery period in this case, Respondent objects to Petitioner’s discovery requests in their
entirety. The discovery devices, namely, discovery depositions, interrogatories, requests for production of
documents and things, and requests for admissioh, are available for use only during the discovery period.
See Smith International, Inc. v. Olin Corp., 201 USPQ 250 (TTAB 1978), and Rhone- Poulenc Industries v.
Guif Oil Corp., 198 UPSQ 372 (TTAB 1978). Respondent has no obligation to respond to an untimely
request for discovery. TBMP § 403.01. Respondent is willing to enter into a reciprocal extension of the

discovery deadline in this case, following a conference between the parties, or a hearing on this matter,

Respondent objects to this request to the extent it is over broad and unduly burdensome. Respondent also
objects fo the extent this request is not narrowly tailored to a specific fact, or issue in this matter, and as
such would require Respondent to speculate about what information Petitioner is seeking from Respondent

via this particular request. Respondent also objects to the extent the request, as written, calls for speculation
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and is vague, ambiguous and confusing. Because the burden of deriving the answer is substantially the
same for both parties, and because Respondent has not been provided sufficient notice of Petitioner’s
.request for this information, and supporting documents, and becavse the discovery period is over,
Respondent is under no obligation under the Federal Rules of Civil Procedure, or under TRMP § 403.01 to

provide a response to Petitioner’s request. 74

Subject to the foregoing objection(s), denied.

REQUEST FOR ADMISSION NO, 20:

All use of the COMFORTCLUB mark by Respondent inured to the benefit of Petitioner, the rightful
owner of the COMFORTCLUB mark in the 1J.8.-

Answer: Respondent objects to the Petitioner’s First Requests for Admission in their entirety given the
date of actual delivery and service of the Petitioner’s discovery requests, which was July 2, 2014.
Discovery in this case closed on June 4, 2014. Petitioner’s discovery requests are dated June 4, 2014, but
Respondent did not receive Petitioner’s discovery requests until July 2, 2014. Through no fault of
Respondent’s, Respondent received Petitioner’s discovery requests nearly 30 days following the close of
discovery in this case. Respondent did receive Petitioner’s Supplemental Rule 26(A)(1) Disclosures, also
dated June .4, 2014, on June 5, 2014, but Respondent did not receive Petitioner’s discovery requests until the
morning of July 2, 2014. Given the delay in service, and the lack of 2 stipulation between the parties to
extend the discovery period in this case, Respondent objects to Petitioner’s discovery requests in their
entirety. The discovery devices, namely, discovery depositions, interrogatories, requests for production of
documents and things, and requests for admission, are available for use only during the discovery period.
See Smith International, Inc. v. Olin Corp., 201 USPQ 250 (TTAB 1978), and Rhone- Poulenc Indusiries v.
Guif Qil Corp., 198 UPSQ 372 (TTAB 1978). Respondent has no obligation to respond to an untimely -
request for discovery. TBMP § 403.01. Respondent is willing to enter into a reciprocal extension of the

discovery deadline in this case, following a conference between the parties, or a hearing on this matter.

Respondent objects to this request to the extent it is over broad and unduly burdensome. Respondent also
objects to the extent this request is not narrowly tailored 10 a specific fact, or issue in this matter, and as
such would require Respondent 1o speculate about what information Petitioner is seeking from Respondent
via this particular request. Respondent also objects to the extent the request, as written, calls for speculation

and is vague, ambiguous and confusing. . Because the burden of deriving the answer is substantially the
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same for both parties, and because Respondent has not been provided sufficient notice of Petitioner's
request for this information, and supporting documents, and becauwse the discovery period is over,
Respondent is under no obligation under the Federal Ruies of Civil Procedure, or under TBMP § 403.01 to

provide a response to Petitioner’s request. Id.

Subject to the foregoing objection(s), denied.

REQUEST FOR ADMISSION NO. 21:

On March 13, 2008,_ Respondent's Owner and Principle Partner, Mr. Charles Barnaby, was aware of
Petitioner's senior rights in COMFORTCLUB but signed a fraudulent declaration in supf:ort of
Respondent's Application No. 77/420,784, with an intent to deceive. the U.S. Trademark Office into
granting registration of Respondent's Mark.

Answer: Respondent objects to the Petitioner’s First Requests for Admission in their entirety given the
date of actual delivery and service of the Petitioner’s discovery requests, which was July 2, 2014,
Discovery in this case closed on June 4, 2014. Petitioner’s discovery requests are dated June 4, 2014, but
Respondent did not receive Petitioner’s discovery requests until July 2, 2014. Through no fault of
Respondent’s, Respondent received Petitioner’s discovery requests nearly 30 days following the close of
discovery in this case. Respondent did receive Petitioner's Supplemental Rule 26(A)(1) Disclosures, also
dated June 4, 2014, on June 3, 2014, but Respondent did not receive Petitioner’s discovery requests until the
morning of July 2, 2014, Given the delay in service, and the lack of a stipulation between the parties to
extend the discovery period in this case, Respondent objects to Petitioner’s discovery requests in their
entirety. The discovery devices, namely, discovery depositions, interrogatories, requests for production of
documents and things, and requests for admission, are available for use only during the discovery period.
See Smith International, Inc. v. Olin Corp., 201 USPQ 250 (TTAB 1978), and Rhone- Poulenc Industries v.
Gulf Oil Corp., 198 UPSQ 372 (TTAB 1978). Respondent has ‘no cbligation to respond to an untimely
request for discovery. TBMP § 403.01. Respondent is willing to enter into a reciprocal extension of the

discovery deadline in this case, following a conference between the parties, or a hearing on this matter,

Respondent objects to this request to the extent it is over broad and unduly burdensome. Respondent also

objects to the extent this request is not narrowly tailored o a specific fact, or issue in this maﬁ:er, and as
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such would require Respondent to speculate about what information Petitioner is seeking from Respondent
via this particular request. Respondent also objects to the extent the réquest, as written, calls for speculation
and is vague, ambiguous and confusing. Because the burden of deriving the answer is substantially the
same for both parties, and because Respondent has not been provided sufficient notice of Petitioner’s
request for this information, and supporting documents, and because the discovery period is .ove-r,
Respondent is under no obligation under the Federal Rules of Civil Procedure, or under TBMP § 403.01 1o

provide a response to Petitioner’s request. Id.

Subject to the foregoing objection(s), deriied. -

REQUEST FOR ADMISSION NOC.22:

On March 13, 2008, Respondent's Oﬁner and Principle Partner, Mr. Charles Barnaby, was aware of that
it was not the rightful owner of the COMFORTCLUB Mark and Application No. 77/420,784, but signed
a fraudulent declaration in support of Respondent's application for registration of Respondent's Mark,
with an intent to deceive the U.S. Trademark Office into granting registration of Respondent's Mark.

Answer: Respondent objects to the Petitioner’s First Requests for Admission in their entirety given the
date of actual delivery and service of the Petitioner’s discovery requests, which was July 2, 2014,
Discovery in this case closed on June 4, 2014. Petitioner’s discovery requests are dated June 4, 2014, but
Respondent did not receive Petitioner’s discovery requests until July 2, 2014. Through no fault of
Respondent’s, Respondent received Petitioner’s discovery requests nearly 30 days following the close of
discovery in this case. Respondent did receive Petitioner’s Supplemental Rule 26(A)(1) Disclosures, also
dated June 4, 2014, on June 5, 2014, but Respondent did not receive Petitioner’s discovery requests until the
morning of July 2, 2014. Given the delay in service, and the lack of 2 stipulation between the parties to
extend the discovery period in this case, Respondent objects to Petitioner*s discovery requests in their
entirety. The discovery devices, namely, discovery depositions, interrogatories, requests for production of
documents and things, and requests for admission, are available for use only during the discovery period.
See Smith International, Inc. v. Olin Corp., 201 USPQ 250 (TTAB 1978), and Rhone- Poulenc Industries v.
Gulf Qil Corp., 198 UPSQ 372 (TTAB 1978). Respondent has no obligation to respond to an untimely
request for discovery, TBMP § 403.01. Respondent is willing to enter into a reciprocal extension of the

discovery deadline in this case, following a conference between the parties, or a hearing on this matter.
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Respondent objects to this request to the extent it is over broad and unduly burdensome. Respondent also
objects to the extent this request is not narrowly tailored to a specific fact, or issue in this matter, and as
such would require Respondent to speculate about what information Petitioner is seeking from Respondent
via this particular request, Respondent also objects 1o the extent the request, as written, calls for speculation
and is vague, ambiguous and confusing. Because the burden of deriving the answer is substantially the
same for both partics, and because Respondent has not been provided sufficient notice of Petitioner’s
Tequest for this information, and supporting documents, and because the discovery period is over,
Respondent is under no obligation under the Federal Rules of Civil Procedure, or under TRMP § 403.01 10

provide a response to Petitioner’s request. Id,

Subject to the foregoing objection(s), denied.

REQUEST FOR ADMISSION NO. 23:

Respondent's Declaration in Application No. 77/420,784 stating that "to the best of his/her knowledge

| and belief no pther pers-on, firm, corporation, or association has the right to use the mark in commerce,
either in the identical form thereof or in such near resemblance thereto as to be likely, when used on or in
connection with the goods/services of such other person, to cause confusion, or to cause mistake, or to
deceive...." is false.

- Answer: Respondent objects to the Petitioner’s First Requests for Admission in their entirety given the
date of actual delivery and service of the Petitioner’s discovery requests, which was Tuly 2, 2014,
Discovery in this case closed on June 4, 2014. Petitioner’s discovery requests are dated June 4, 2014, but
Respondent did not receive Petitioner’s discovery requests until July 2, 2014, Through no fault of
Respondent’s, Respondent received Petitioner’s discovery requests nearly 30 days following the closa of
discovery in this case. Respondent did receive Petitioner’s Supplemental Rule 26(A)(1) Disclosures, also
dated June 4, 2014, on June 5, 2014, but Respondent did not receive Petitioner’s discovery requests until the
morning of July 2, 2014. Given the delay in service, and the lack of a stipulation between the parties to
extend the discovery period in this case, Reépondent objects to Petitioner’s discovery requests in their
entirety. The discovery devices, namely, discovery depositions, interrogatories, requests for production of

documents and things, and requests for admission, are available for use only during the discovery period.
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See Smith International, Inc. v. Olin Corp., 201 USPQ 250 (TTAB 1978), and Rhone- Poulenc Industries v.
Gulf Oil Corp., 198 UPSQ 372 (TTAB 1978). Respondent has no obligation to respond to an untimely
request for discovery. TBMP § 403.01. Respondent is willing to enter into a reciprocal extension of the

 discovery deadline in this case, following a conference between the parties, or a hearing on this matter.

Respondent objects to this request to the extent it is over broad and unduly burdensome. Respondent also
objects to the extent this request is not narrowly tailored to a specific fact, or issue in this matier, and as
such would require Respondent to speculate about what information Petitioner is seeking from Respondent
via this particular request. Respondent also objects to the extent the request, as written, calls for speculation
and is vague, ambiguous and confusing. Because the burden of deriving the answer is substantially the
same for both parties, and because Respondent has not been prox-fided sufficient notice of Pefitioner’s
request for this information, and supporting documents, and because the discovery period is over,
Respondent is under no obligation under the Federal Rules of Civil Procedure, or under TBMP § 403.01 to

provide a response to Petitioner’s request. Id.

Subject to the foregoing objection(s), denied.

REQUEST FOR A—DMISSION. NO, 24;

Petitioner established rights in the United States in its COMFORTCLUB Mark prior to 2008.

Answer: Respondent objects to the Petitioner’s First Requests for Admission in their entirety given the
date of actual delivery and service of the Petitioner’s discovery requests, which was July 2, 2014,
Discovery in this case closed on June 4, 2014. Petitioner’s discovery requests are dated June 4, 2014, but
Respondent did not receive Petitioner’s discovery requests until July 2, 2014. Through no fault of
Respondent’s, Respondent received Petitioner’s discovery requests nearly 30 days following the close of
discovery in this case. Respondent did receive Petitioner’s Supplemental Rule 26{A)(1) Disclosures, also
dated June 4, 2014, on June 5, 2014, but Respondent did not receive Petitioner’s discovery requests unti] the
morning of July 2, 2014; Given the delay in service, and the lack of a stipulation between the parties to
extend the discovery period in this case, Respondent objects to Petitioner’s discovery requests in their
entirety. The discovery devices, namely, discovery depositions, interrogatories, requests for production of

documents and things, and requests for admission, are available for use only during the discovery period.
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See Smith International, Inc. v. Olin Corp., 201 USPQ 250 (TTAB 1978), and Rhone- Poulenc Industries v.
Gulf Oil Corp., 198 UPSQ 372 (TTAB 1978). Respondent has no obligation to respond to an untimely
request for discovery. TBMP § 403.01. Respondent is willing to enter into a reciprocal extension of the

discovery deadline in this case, following a conference between the parties, or a hearing on this matter.

Respondent objects to this request to the extent it is over broad and unduly burdensome. Respondent also
objects to the extent this request is not narrowly tailored to a specific fact, or issue in this matter, and as
such would require Respondent to speculate about what informaﬁon Petitioner is seeking from Respondent
via this particular request. Respondent also objects to the extent the request, as written, calls for speculation
and is vague, ambiguous and confusing. Because the burden of deriving the answer is substantially the
same for both parties, and because Respondent has not been provided sufficient notice of Petitioner’s
request for this information, and supporting documents, and because the discovery period is over,
Respondent is under no obligation under the Federal Rules of Civil Procedure, or under TBMP § 403.01 to

provide a response to Petitioner’s request. Jd.

Subject to the foregoing objection(s), denied.

REQUEST FOR ADMISSION No. 25:

Since as early as 2006, Petitioner has established extensive, common-law rights in COMFORTCLUB
Mark.

Answer: Respondent objects to the Petitioner’s- First Requests for Admission in their éntirety givern the
date of actual delivery and service of the Petitioner’s discovery requests, which was July 2, 2014.
Discovery in this case closed on June 4, 2014, Petitioner’s discovery requests are dated June 4, 2014, but
Respondent did not receive Petitioner’s discovery requests until July 2, 2014. Through ne fault of
Respondent’s, Respondent received Petitioner’s discovery requests nearly 30 days following the close of
discovery in this case. Respondent did receive Petitioner’s Supplemental Rule 26(A)(1) Disclosures, also
dated June 4, 2014, on June 5, 2014, but Respondent did not receive Petitioner’s discovery requests until the
morning of July 2, 2014. Given the delay in service, and the lack of a stipulation between the parties to
extend the discovery period in this case, Respondent objects to Petitioner’s discovery requests in their
entirety. The discovery devices, namely, discovery depositions, interrogatories, requests for production of
documents and things, and requests for admission, are available for use only during the discovery period.
See Smith Jnrernationdl, Inc. v. Olin Corp., 201 USPQ 250 (TTAB 1978), and Rhone- Poulenc Industries v,
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Gulf Oil Corp., 198 UPSQ 372 (TTAB 1978). Respondent has no obligation to respond to an untimely
request for discovery. TBMP § 403.01. Respondent is willing to enter into a reciprocal extension of the

discovery deadline in this case, following a conference between the parties, or a hearing on this matter.

Respondent objects to this request to the extent it is over broad and unduly burdensome. Respondent also
_objects to the extent this request is not narrowly tailored to a specific fact, or issue in this matter, and as
such would require Respondent to speculate about what information Petitioner is seeking from Respondent
via this particular request. Respondent also objects to the extent the request, as written, calls for speculation
and is vague, ambiguous and confusing. Because the burden of deriving the answer is substantially the
same for both parties, and because Respondent has not been provided sufficient notice of Petitioner’s
request for this information, and supporting documents, and because the discovery period is over,
Respondent is under no obligation under the Federal Rules of Civil Procedure, or under TBMP § 403.01 to

provide a response to Petitioner’s request. Id.

Subject to the foregoing objection(s), denied.

REQUEST FOR ADMISSION NO. 26:

Petitioner's rights in COMFORTCLUB date from prior to the filing date of Respondent's Mark or

Respondent' s alleged use in United States commerce of Respondent's Mark.

Answer; Respondent objects to the Petitioner’s First Requests for Admission in their entirety given the date
of actual delivery and service of the Petitioner’s discovery requests, which was July 2, 2014, Discovery in
this case closed on June 4, 2014, Pefitioner’s discovery requests are dated June 4, 2014, but Respondent did
not receive Petitioner’s discovery requests until July 2, 2014. Through no fault of Respondent’s,
Respondent received Petitioner’s discovery requests nearly 30 days following the close of discovery in this
case. Respondent did receive Petitioner’s Supplemental Rule 26(AX1) Disclosures, also dated June 4, 2014,
on June 5, 2014, but Respondent did not receive Petitioner’s discovery requests until the ﬁloming of July 2,
2014. Given the delay in service, and the lack of a stipulation between the parties to extend the discovery
period in this case, Respondent objects to Petitioner’s discovery requests in their entirety. The discovery
devices, namely, discovery depositions, interrogatories, requests for production of documents and things,
and requests for admission, are available for use only during the discovery period. See Smith International
Inc. v. Olin Corp., 201 USPQ 250 (TTAB 1978), and Rhone- Poulenc Indusiries v. Gulf Oil Corp., 198
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UPSQ 372 (TTAB 1978). Respondent has no obligation to respond to an untimely request for discovery.
TBMP § 403.01. Respondent is willing to enter into a reciprocal extension of the discovery deadline in this

case, following a conference between the parties, or a hearing on this matter.

Respondent objects to this request to the extent it is over broad and unduly burdensome. Respondent also
objects 1o the extent this request is not narrowly tailored to a specific fact, or issue in this matter, and as
‘such would require Respondent to speculate about what information Petitioner is seeking from Respondent
via this particular request. Respondent also objects to the extent the request, as written, calls for speculation
and is vague, ambiguous and confusing. Because the burden of deriving the answer is substantially the .
same for both parties, and because Respondent has not been provided sufficient notice of Petitioner’s
request for this information, and supporting documents, and because the discovery period is over,
Respondent is under no obligation under the Federal Rules of Civil Procedure, or under TBMP § 403.01 to

provide a response to Petitioner’s request. /d.

Subject to the foregoing objection(s), denied.

REQUEST FOR ADMISSION NO. 27:

Respondent' s Mark is not entitled to continued registration pursuant to Section 2(d) of the Trademark

Act, 15 U.S.C. §1125(d) because it is likely to cause confusion with the Petitioner s Mark,

Answer: Respondent objects to the Petitioner’s First Requests for Admission in their entirety given the
date of actual delivery and service of the Petitionet’s discovery requests, which was July 2, 2014.
Discovery in this case closed on June 4, 2014, Petitioner’s discovery requests are dated June 4, 2014, but
Respondent did not receive Petitioner’s discovery requests until July 2, 2014. Through no fault of
Respondent’s, Respondent received Petitioner’s discovery requests nearly 30 days following the close of
discovery in this case. Respondent did receive Petitioner’s Supplemental Rule 26(A)(1) Disclosures, also
dated June 4, 2014, on June 5, 2014, but Respondent did not receive Petitioner’s discovery requests unti! the
morning of July 2, 2014, Given the delay in service, and the lack of a stipulation between the parties to
extend the discovery period in this case, Respondent objecté to Petitioner’s discovery requests in their
entirety.” The discovery devices, namely, discovery depositioﬁs, interrogatories, requests for production of
documents and things, and requests for admission, are available for use only during the discovery period.
See Smith International, Inc. v, Olin Corp., 201 USPQ 250 (TTAB 1978), and Rhone- Poulenc Industries v.

PAGE 168 OF 177



Gulf Oil Corp., 198 UPSQ 372 (TTAB 1978). Respondent has no obligation to respond to an untimely
request for discovery. TBMP § 403.01. Respondent is willing to enter into a reciprocal extension of the

discovery deadline in this case, following a conference between the parties, or a hearing on this matter.

Respondent objects to this request to the extent it is over broad and unduly burdensome. Respondent also
objects to the extent this request is not narrowly tailored to a specific fact, or issue in.this matter, and as
such would require Respondent to speculate about what information Petitioner is seeking from Respondent
via this particular request. Respondent also objects to the extent the request, as written, calls for speculation
and is vague, ambiguous and confusing. Because the burden of deriving the answer is substantially the
same for both parties, and becaus;e Respondent has not been provided sufficient notice of Petitioner’s
request for this information, and supporting documents, and because the discovery period is over,
Respondent is under no obligation under the Federal Rules of Civil Procedure, or under TBMP § 403.01 to

provide a response to Petitioner’s request. Jd.

Subject to the foregoing objection(s), denied.

REQUEST FOR ADMISSION NO, 28:

Applicant committed fraud on the U.S. Patent and Trademark Office.

Answer; Respondent objects fo the Petitioner’s First Requests for Admission in their entirety given the
date of actual delivery and service of the Petitioner’s discovery requests, which was July 2, 2014.
Discovery in this case closed on June 4, 2014. Petitioner’s discovery requests are dated June 4, 2014, but
Respondent did not receive Petitioner’s discovery requests until July 2, 2014. Through no fault of
Respondent’s, Respondent received Petitioner’s discovery requests nearly 30 days following the close of
discovery in this case. Respondent did receive Petitioner’s Supplemental Rule 26{A)(1) Disclosures, also
dated June 4, 2014, on June 5, 2014, but Respondent did not receive Petitioner’s discovery requests until the
morning of July 2, 2014. Given the delay in service, and the lack of a stipulation befween the parties to
extend the discovery period in this case, Respondent objects to Petitioner’s discovery requests in their
entirety. The discovery devices, namely, discovery depositions, interrogatories, requests for production of
documents and things, and requests for admission, are available for use only during the discovery period.
See Smith Internqtional, Inc. v. Olin Corp., 201 USPQ 250 (TTAB 1978), and Rhone- Poulenc Industries v.
Guif Oil Corp., 198 UPSQ 372 (TTAB 1978). Respondent has no obligation to respond to an untimely
request for discovery. TBMP § 403.01. Respondent is willing to enter into a reciprocal extension of the

discovery deadline in this case, following a conference between the parties, or a hearing on this matter.
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Respondent objects to this request to the extent it is over broad and unduly burdensome. Respondent also
objects to the extent this request is not narrowly taijored to a specific fact, or issue in this matter, and as
such would require Respondent to speculate about what information Petitioner is seeking from Respondent
via this particular request. Respondent also objects to the extent the request, as written, calls for speculation
and is vague, ambiguous and confusing, Because the burden of deriving the answer is substantially the
.same for both parties, and because Respondent has not been provided sufficient notice of Petitioner’s
request for this information, and supporting documents, and because the discovery period is over,
Respondent is under no obligation under the Federal Rules of Civil Procedure, or under TBMP £ 403.01 1o

provide a response to Petitioner’s request. Id.

Subject to the foregoing objection(s), denied.

REQUEST FOR ADMISSION NO. 29:

Respondent's First Affirmative Defense in paragraph 41 of its Answer to Petitioner’s Petition to Cancel is
without merit and unsupported by evidence.

Answer: Respondent objects to the Petitioner’s First Requests for Admission in their entirety given the
date of actual delivery and service of the Petitioner’s discovery requests, which was July 2, 2014.
Discovery in this case closed on June 4, 2014, Petitioner’s discovery requests are dated June 4, 2014, but
Respondent did not receive Petitioner’s discovery requests until July 2, 2014. Through no fault of
Respondent’s, Respondent received Petitioner’s discovery requests nearly 30 days following the close of
discovery in this case. Respondent did receive Petitioner’s Supplemental Rule 26{A)1) Disclosures, also
dated June 4, 2014, on June 5, 2014, but Respondent did not receive Petitioner’s discovery requests until the
morning of July 2, 2014. Given the delay in service, and the lack of a stipulation between the parties to
extend the discovery period in this case, Respondent objects to Petitioner’s discovery requests in their
entirety. The discovery devices, namely, discovery depositions, interrogatories, requests for production of
documents and things, and requests for admission, are available for use only during the discovery period.
See Smith International, Inc. v. Olin Corp., 201 USPQ 250 (TTAB 1978), and Rhone- Poulenc Industries v.
Gulf Oil Corp., 198 UPSQ 372 (TTAB 1978). Respondent has no obligation to respond io an untimely
request for discovery. TBMP § 403.01. Respondent is willing to enter into a reciprocal extension of the

discovery deadline in this case, following a conference between the parties, or a hearing on this matter.
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Respondent objects to this request to the extent it is over broad and unduly burdensome. Respondent also
objects to the extent this request is not narrowly tailored to a specific fact, or issue in this matter, and as
such would require Respondent to speculate about what information Petitioner is seeking from Respondent
via this particular request. Respondent also objects to the extent the request, as written, calls for speculation
and is vague, ambiguous and confusing. Because the burden of deriving the answer is substantially the
same for both parties, and because Respondent has not been provided sufficient notice of Petitioner’s
request for this information, and supporting documents, and because the discovery period is over,
Respondent is under no obligation under the Federal Rules of Civil Procedure, or under TBMP § 403.01 to

provide a response to Petitioner’s request. Id.

Subject to the foregoing objection(s), denied.

REQUEST FOR ADMISSION NO. 30:

Respondent' s Second Affirmative Defense in paragraph 42 of its Answer to Petitioner's Petition to
Cancel is without merit and unsupported by evidence.

Answer: Respondent objects to the Petitioner’s First Requests for Admission in their entirety given the
date of actual delivery and service of the Petitioner’s discovery requests, which was July 2, 2014.
Discovery in this case closed on June 4, 2014. Petitioner’s discovery requests are dated June 4, 2014, but
Respondent did not receive Petitioner’s discovery requests until July 2, 2014. Through no fault of
Respondent’s, Respondent received Petitioner’s discovery requests nearly 30 days following the close of
discovery in this case. Respondent did receive Petitioner’s Supplemental Rule 26(A)(1} Disclosures, also
dated June 4, 2014, on June 5, 2014, but Respondent did not receive Petitioner’s discovery requests until the
morning of July 2, 2014. Given the delay in service, and the lack of a stipulation between the parties to
extend the discovery period in this case, Respondent objects to Petitioner’s discovery requests in their
entirety. The discovery devices, namely, discovery depositions, interrogatories, requests for production of
documents and things, and requests for admission, are available for use only during the discovery period.
See Smith International, Inc, v. Olin Corp., 201 USPQ 250 (TTAB 1978), and Rhone- Poulenc Industries v.
Gulf Oil Corp., 198 UPSQ 372 (TTAB 1978). Respondent has no obligation to respond to an untimely
request for discovery. TBMP § 403.01. Respondent is willing to enter into a reciprocal extension of the

discovery deadline in this case, following a conference between the parties, or a hearing on this matter.
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Respondent objects to this request to the extent it is over broad and unduly burdensome. Respondent also
objects 1o the extent this request is not narrowly tailored to a specific fact, or issue in this matter, and as
such Vwould require Respondent to speculate about what information Petitioner is seeking from Respondent
via this particular request. Respondent also objects to the extent the request, as written, calls for speculation
and is vague, ambiguous and confusing. Because the burden of deriving the answer is substantially the
same for both parties, and because Respondent has not been provided sufficient notice of Petitioner’s
request for this information, and supporting documents, and because the discovery period is over,
Respondent is under no obligation under the Federal Rules of Civil Procedure, o under TBMP § 403.01 to

provide a response to Petitioner’s request. Id.

Subject to the foregoing objection(s), denied.

REQUEST FOR ADMISSION NO. 31;

Respondent' s Third Affirmative Defense in paragraph 43 of its Answer to Petitioner's Petition to Cancel
is without merit and unsupported by evidence.

Answer: Respondent objects to the Petitioner’s First Requests for Admission in their entirety given the
date of actual delivery and service of the Petitioner’s discovery requests, which was July 2, 2014,
Discovery in this case closed on June 4, 2014, Petitioner’s discovery requests are dated June 4, 2014, but
Respondent did not receive Petitioner’s discovery requests until July 2, 2014. Through no fault of
Respondent’s, Respondent received Petitioner’s discovery requests nearly 30 days following the close of '
discovery in this case. Respondent did receive Petitioner’s Supplemental Rule 26(A)(1) Disclosures, also
dated June 4, 2014, on June 5, 2014, but Respondent did not receive Petitioner’s discovery requests until the
morning of July 2, 2014. Given the delay in service, and. the lack of a stipulation between the parties to
extend the discovery period in this case, Respondent objects to Petitioner’s discovery requests in their
entirety, The discovery devices, namely, discovery depositions, interrogatories, requests for production of
documents and things, and requests for admission, are available for use only during the discovery period.
See Smith International, Inc. v. Olin Corp., 201 USPQ 250 (TTAB 1978), and Rhone- Poulenc Indusiries v.
Gulf 0il Corp., 198 UPSQ 372 (TTAB 1578). Respondent has no obligé,tion to respond to an untimely
request for discovery. TBMP § 403.01. Respondent is willing to enter info a reciprocal extension of the

discovery deadline in this case, following a conference between the parties, or a hearing on this matter.

Respondent objects to this request to the extent it is over broad and unduly burdensome. Respondent also
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objects to the extent this request is not narrowly tailored to a specific fact, or issue in this matter, and as
such would require Respondent to speculate about what information Petitioner is seeking from Respondent
via this particular request. Respondent also objects to the extent the request, as written, calls for speculation
and is vague, ambiguous and confusing. Because the burden of deriving the answer is substantially the
same for both parties, and because Respondent has not been provided sufficient notice of Petitioner’s
request for this information, and supporting documents, and because the discovery périod is over,
Respondent is under no obligation under the Federal Rules of Civil Procedure, or under TBMP § 403.01 to

provide a response to Petitioner’s request. Jd.

Subject to the foregoing objection(s), denied.

REQUEST FOR ADMISSION NO. 32:
Respondent' s Fourth Affirmative Defens_é in paragraph 44 of its Answer to Petitioner's Petition to Cancel
is without merit and unsupported by evidence.

Answer: Respondent objects to the Petitioner’s First Requests for Admission in their entirety .given the
date of actual delivery and service of the Petitioner’s discovery requests, which was July 2, 2014.
Discovery in this case closed on June 4, 2014. Petitioner’s discovery requests are dated June 4, 2014, but
Respondent did not receive Petitioner’s discovery requests until July 2, 2014. Through no fault of
Respondent’s, Respondent received Petitioner’s discovery requests nearly 30 days following the close of
discovery in this case. Respondent did réceivc Petitioner’s Supplemental Rule 26(A)1) Disclosures, also
dated June 4, 2014, on June 5, 2014, but Respondent did not receive Petitioner’s discovery requests until the
morning of July 2, 2014, Given the delay in service, and the lack of a stipulation Eetween the parties to
extend the discovery period in this case, Respondent objects to Petitioner’s discovery requests in their
entirety. The discovery devices, namely, discovery depositions, interrogatories, requests for production of
documents and things, and requests for admission, are available for use only during the discovery period.
See Smith International, Inc. v. Olin Corp., 201 USPQ 250 {TTAB 1978), and Rhone- Poulenc Industries v.
Gulf Oil Corp., 198 UPSQ 372 (TTAB 1978). Respondent has no obligation to respond to an uﬁtimely
request for discovery. TBMP § 403.01. Respondent is willing to enter into a reciprocal extension of the

discovery deadline in this case, following a conference between the parties, or a hearing on this matter.

Respondent objects to this request to the extent it is over broad and unduly burdensome. Respondent also

- objects to the extent this request is not narrowly tailored to a specific fact, or issue in this metter, and as
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such would require Respondent to speculate about what information Petitioner is seeking from Respondent
via this particular request. Respondent also objects to the extent the request, as written,_ca]]s for speculation
and is vague, ambiguous and confusing. Because the burden of deriving the answer is substantiaily the
same for both parties, and because Respondent has not been provided sufficient notice of Petitioner’s
request for this information, and supporting documents, and because the discovery period is over,
Respondent is under no obligation under the Federal Rules of Civil Procedure, or under TBMP -§ 403.01 to

provide a response 1o Petitioner’s request. Jd. Subject to the foregoing objection(s), denied.

REQUEST FOR ADMISSION NO, 33:

Respondent' s Fifth Affirmative Defense in paragraph 45 of its Answer 1o Petitioner s Petition to Cancel
is without merit and unsupported by evidence.

Answer: Respondent objects to the Petitioner’s First Requeéts for Admission in their entirety given the
date of actual delivery and service of the Petitioner’s discovery requests, which was July 2, 2014.
Discovery in this case closed on June 4, 2014. Petitioner’s discovery requests are dated June 4, 2014, but
Respondent did not receive Petitioner’s discovery requests until July 2, 2014. Through no fault of
Respondent’s, Respondent received Petitioner’s discovery requests nearly 30 days following the close of
discovery in this case. Respondent did receive Petitioner’s Supplemental Rule 26(A)(1) Disclosures, also
dated June 4, 2014, on June 5, 2014, but Respondent did not receive Petitioner’s discovery requests until the
morning of July 2, 2014. Given the delay in service, and the lack of a stipulation between the parties to
extend the discovery period in this case, Respondent objects to Petitioner’s discovery requests in their
entirety. The discovery devices, namely, discovery depositions, interrogatories, requests for production of
documents and things, and requests for admission, are available for use only during the discovery period.
See Smith International, Inc. v. Olin Corp., 201 USPQ 250 (TTAB 1978), and Rhone- Poulenc Industries v.
Gulf Oil Corp., 198 UPSQ 372 (TTAB 1978). Respondent has no obligation to respond to an untimely
request for discdvery. TBMP § 403.01. Respondent is willing to enter into a reciprocal extension of the

discovery deadline in this case, following a conference between the parties, or a hearing on this matter.

Respondent objects to this request to the extent it is over broad and unduly burdensome. Respondent also
objects to the extent this request is not narrowly tailored to a specific fact, or issue in this matter, and as
such would require Respondent to speculate about what information Petitioner is seeking from Respondent
via this partimﬂar request. Respondent also objects to the extent the request, as written, calls for speculation

and is vague, ambiguous and confusing. Because the burden of deriving the answer is substantially the
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same for both parties, and because Respondent has not been provided sufficient notice of Petitioner’s
request for this informeation, and supporting documents, and because the discovery period is over,
Respondent is under no obligation under the Federal Rules of Civil Procedure, or under TBMP § 403.01 to

provide a response to Petitioner’s request. JZ. Subject to the foregoing objection(s), denied.

REQUEST FOR ADMISSION NO. 34:

Respondent's Sixth Affirmative Defense in paragraph 46 of its Answer to Petitioner's Petition to Cancel
is without merit and unsupported by -evidence.

Answer: Respondent objects to the Petitioner’s First Requests for Admission in their entirety given the
date of actual delivery and service of the Petitioner’s discovery requests, which was July 2, 2014.
Discovery in th.is case closed on June 4, 2014. Petitioner’s discovery requests are dated June 4, 2014, but
Respondent did not receive Petitioner’s discovery requests until July 2, 2014. Through no fault of
Respondent’s, Respondent received Petitioner’s discovery requests nearly 30 days following the close of
discovery in this case, Respondent did receive Petitioner’s Supplemental Rule 26(A)(1) Disclosures, also
dated June 4, 2014, on June 5, 2014, but Respondent did not receive Petitioner’s discovery requests until the
moming of July 2, 2014. Given the delay in service, and the lack of a stipulation between the patties to
extend the discovery period in this case, Respondent objects to Petitioner’s discovery requests in their
entirety. The discovery devices, namely, discovery depositions, interrogatories, requests for production of
documents and things, and requests for admission, are available for use only during the discovery period.
See Smith International, Inc. v. .Oh'n Corp., 201 USPQ 250 (TTAB 1978), and Rhone- Poulenc Industries v.
Gulf Oil Corp., 198 UPSQ 372 (TTAB 1978). Respondent has no obligation to respond to an untimely
request for discovery. TBMP § 403.01. Respondent is willing to enter into a reciprocal extension of the

discovery deadline in this case, following a conference between the parties, or a hearing on this matter.

Respondent objects to this request to the extent it is over broad and unduly burdensome. Respondent also
objects to the extent this request is not narrowly tailored to a specific fact, or issue in this matter, and as
such would require Respondent to speculate about what information Petitioner is seeking from Respondent
via this particular request. Respondent also objects to the extent the request, as written, cails for speculation
and is vague, ambiguous and confusing. Because the burden of deriving the answer is substantially the
same for both parties, and because Respondent has not been provided sufficient notice of Petitioner’s
request for this information, and supporting documents, and because the discovery period is over,

Respondent is undet no obligation under the Federal Rules of Civil Procedure, or under TBMP § 403.01 to
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provide a response to Petitioner’s request. 7d. Subject to the foregoing objection(s), denied.

REQUEST FOR ADMISSION NO., 35:

Respondent’ s Seventh Affirmative Defense in paragraph 47 of its Answer to Petitioner's Petition to

Cancel is without merit and unsupported by evidence.

Answer: Respondent objects to the Petitioner’s First Requests for Admission in their entirety given the
date of actual delivery and service of the Petitioner’s discovery requests, which was July 2, 2014,
Discovery in this case closed on June 4, 2014. Petitioner’s discovery requests are dated June 4, 2014, but
Respondent did not receive Petitioner’s discovery requests until July 2, 2014, Through no fault of
Respondent’s, Respondent received Petitioner’s discovery requests nearly 30 days following the close of
discovéry in this case. Respondent did receive Petitioner’s Supplemental Rule 26(A)(1) Disclosures, also
dated June 4, 2014, on June 5, 2014, but Respondent did not receive Petitioner’s discovery requests until the
moming of July 2, 2014, Given the delay in service, and the lack of a stipulation between the parties fo
extend the discovery period in this case, Respondent objects to Petitioner’s discovery requests in their
entirety. The discovery devices, namely, discovery depositions, interrogatories, requests for production of
documents and things, and requests for admission, are available for use only during the discovery period.
See Smith International; Inc. v. Olin Corp., 201 USPQ 250 (TTAB 1978), and Rhone- Poulenc Industries v.
Gulf 0il Corp., 198 UPSQ 372 (TTAB 1978)‘. Respondent has no obligation to respond to an untimely
request for discovery, TBMP § 403.01. Respondent is willing to enter into a reciprocal exiension of the

discovery deadline in this case, following a conference between the parties, or & hearing on this matter.

Respondent objects fo this request to the extent it is over broad and unduly burdensome. Respondent also
objects to the extent this request is not narrowly tailored to a specific fact, or issue in this matter, and as
such would require Respondent to speculate about what information Petitioner is seeking from Respondent
via this particular request. Respondent also objects to the extent the request, as written, calls for speculation
and is vague, ambiguous and confusing. Because the burden of deriving the answer is substantially the
same for both parties, and because Respondent has not been provided sufficient notice of Petitioner’s
request for this informatioh, and supporting documents, and because the discovery period is over,
Respondent is under no obligation under the Federal Ruﬁes of Civil Procedure, or under TBMP § 403.01 to

provide a response to Petitioner’s request. Jd  Subject to the foregoing objection(s), denied.
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Dated: July 15,2014

Respectfully,

Barnaby Heating & Air, LLC

/s/ Julie Celum Garrigue

JULIE CELUM GARRIGUE

Celum Law Firm, PLLC
11700 Preston Rd.

Suite 660, PMB 560
Dallas, Texas 75230

P: 214.334.6065

F: 214.504.2289

E: Jeelum@celumlaw.com

Attorney for Respondent
Barnaby Heating & Air, LLC

CERTIFICATE OF SERVICE

1 hereby certify that a true copy of the foregoing RESPONDENT’S OBJECTIONS AND
RESPONSES TO PETITIONER’S FIRST SET OF INTERROGATORIES, FIRST REQUEST
FOR PRODUCTION OF DOCUMENTS AND THINGS, AND FIRST REQUEST FOR
ADMISSION was served on counsel for Petitioner, this 15th day of July 2014, by sendmg the same
via Federal Express to:

Purvi J. Patel.
Haynes and Boone, LLP
2323 Victory Avenue, Suite 700
Dallas, Texas 75219

/s/ Julie Celum Garrigue
TULIE CELUM GARRIGUE
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE BEFORE THE
TRADEMARK TRIAL AND APPEAL BOARD

In the Matter of Trademark Registration No. 3,618,331
Registration Date: May 12, 2009
Mark: COMFORTCLUB

Clockwork IP, LLC )
)
Petitioner )
)

v ) Cancellation No. 92057941
)
BARNABY HEATING & AIR,LLC )
)
Respondent. )

RESPONDENT’S FIRST AMENDED OBJECTIONS AND RESPONSES
TO PETITIONER’S FIRST SET OF INTERROGATORIES,
FIRST REQUESTS FOR PRODUCTION, AND FIRST REQUESTS FOR ADMISSION

TO: PETITIONER CLOCKWORK IP, LLC AND ITS COUNSEL OF RECORD:
Pursuart to Rules 26 and 33 of the Federal Rules of Civil Procedure and TBMP § 403, et seq., Respondent
Barnaby Heating & Air, LLC (“Barnaby”} serves its First Amended Objections and Answers to Petitioner’s
First Set of Interrogatories, Petitioner’s First Requests for Production of Docufnents and Petitioner’s First
Requests for Admission.

GENERAL OBJECTIONS

Respondent objects to the Petitioner’s First Set of Interrogatories, Petitioner’s First Request for

Production, and First Requests for Admission in their entirety given the date of actual delivery and service
of the Petitioner’s discovery requests, which was July 2, 2014. Discovery in this case closed on he 4,
2014. Petitioner’s discovery requests appear'to be dated June 4, 2014, but Respondent did not receive
Petitioner’s discovery requests until July 2, 2014. '
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Through no fault of Respondent’s, Respondent received Petitioner’s discovery requesis nearly 30 days
following the close of discovery in this case. Given the delay in service, and the lack of a stipufation
between the parties to extend the discovery period in this case, Respondent objects o Petitioner’s discovery
requests in their entirety. The discovery devices, namely, discovery depositions, interrogatories, requests
for production of documents and things, and requests for admission, are available for use only during the
discovery period. See Smith International, Inc. v. Olin Corp., 201 USPQ 250 (TTAB 1978), and Rhone-
Poulenc Industries v. Gulf Oil Corp., 198 UPSQ 372 (TTAB 1978). Respondent has no obligation to
respond to an untimely request for discovery. TBMP § 403.01. '

Respondent reurges its objection to the definitions and instructions preceding the Petitioner’s First Set of
Interrogatories, Petitioner’s First Requests for Production and Petitioner’s First Requests for Admission to
the extent they attempt to re-define commonly used words. Respondent, in answering these interrogatories
will afford the words contained therein their common, ordinary meaning, except as the Federal Rules of

Civil Procedure may specifically define them.

Respondent further objects to the definitions and instructions preceding the Petitioner’s First Set of
Interrogatories, Petitioner’s First Reguests for Production and Petitioner’s First Requests for Admission to
the extent that the requests seek to impose additional or different obligations upon Respondent other than
those obligations that are placed on Respondent by the Federal Rules of Civil Procedure, the TBMP and the
Trademark Trial and Appeal Board. Respondent will answer these interrogatories in accordance with the

applicable rules.

Respondent also objects to the extent these requests are propounded on behalf of entities that are not parties
to this litigation, such as Clockwork “SGI”, “AnTime”, “AirTime 5007, “Success Day”, “Success
Academy”, “CONGRESS”, “SGI EXPO”, “BRAND DOMINANCE”, and “Senior Tech.” The pleadings in
this matter do not indicate how these entities are related to this litigation and without more Respondent is
imable to adequately respond io Petitioner’s discovery requests relating to these various entities.
Respondent objects to any requests relating to these various entities because these requests cause
Respondent to speculate. Respondent also objects to each of the discovery requests made by, 6r on behalf
of the entities named above, based upon their ambignity and vagueness, given Respéndent unfamiliarity
with these entities.

INTERROGATORIES

INTERROGATORY NO. 1:
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REQUEST FOR PRODUCTION NO. 90:

Any written report, memorandum, opinion, or other written documents and things regarding either
Respondent's Mark or Petitioner's Marks that was prepared by any expert witness, regardless of whether
Respondent presently intends to call such expert witness in this proceeding.

ANSWER:

Respondent objects to the Petitioner’s First Request for Production of Documents in their entirety given the
date of actual delivery and service of the Pefitioner’s discovery requests, which was July 2, 2014.
Discovery in this case closed on June 4, 2014. Petitioner’s discovery requests are dated June 4, 2014, but
Respondent did not receive Petitioner’s discovery requests until July 2, 2014. Through no fault of
Respondent’s, Respondent received Petitioner’s discovery requests nearly 30 days following the close of
discovery in this case. Respondent did receive Petitioner’s Supplemental Rule 26(A)(1) Disclosures, also
dated June 4, 2014, on June 35, 2014, but Respondent did not receive Petitioner’s discovery requests until the
morning of July 2, 2014. Given the delay in service, and the lack of a stipulation between the parties to
extend the discovery period in this case, Respondent objecté to Petitioner’s discovery requests in their
entirety. The discovery devices, namely, discovery depositions, interfogatories, requests for production of
documents and things, and requests for admission, are available for use only during the discovery period.
See Smith International, Inc. v. Olin Corp., 201 USPQ 250 (TTAB 1978), and Rhone- Poulenc Industries v.
Gulf Oil Corp., 198 UPSQ 372 (TTAB 1978). Respondent has no obligation to respond to an untimely
request for discovery. TBMP § 403.01. Respondent is willing to enter into a reciprocal extension of the

discovery deadline in this case, following a conference between the parties, or a hearing on this matter.

Subject to the foregoing objections, and without waiving same, none. Respondent specifically reserves the

right to supplement this response.

RESPONDENT’S OBJECTIONS AND RESPONSES
TO PETITIONER’S FIRST REQUESTS FOR ADMISSION

REQUEST FOR ADMISSION NO.1:

Respondent has no valid rights in the mark COMFORTCLUB or any variation the;reof. At no time was
Respondent the owner of COMFORTCLUB.
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Answer:

Respondent objects to the Petitioner’s First Requests for Admission in their entirety given the date of actual
delivery and service of the Petitioner’s discovery requests, which was July 2, 2014. Discovery in this case
closed on June 4, 2014. Petitioner’s discovery requests are dated June 4, 2014, but Respondent did not
receive Petitioner’s discovery requests until July 2, 2014. Through no fault of Respondent’s, Respondent
received Petitioner’s discovery requests nearly 30 days following the close of discovery in this case.
Respondent did receive Petitioner’s Supplemental Rule 26(A)(1} Disclosures, also dated June 4, 2014, on
June 5, 2014, but Respondent did not receive Petitioner’s discovery requééts until the morning of July-2,
2014. Given the delay in service, and the lack of a stipulation between the parties to extend the discovery
period in this case, Respondent obj'ects to Petitioner’s discovery requests in their entirety. The discovery
devices, namely, discovery depositions, interrogatories, requests for production of documents and things,
and requests for admission, are available for use only during the discovery period. .See Smith International,
Inc. v. Olin Corp., 201 ‘USPQ 250 (TTAB 1978), and Rhone- Poulenc Industries v. Gulf Oil Corp., 198
UPSQ 372 (TTAB 1978). Respondent has no obligation o respond to an untimely request for discovery.
TBMP § 403.01. Respondent is willing to enter into a reciprocal extension of the discovery deadline in this

case, following a conference between the parties, or a hearing on this matter.

Subject to the foregoing objection(s}, denied.

REQUEST FOR ADMISSION NO. 2:

Petitioner is the rightful owner of the COMFORTCLUB Mark as used for Petitioner's services and

Respondent's services in the U.S.

Answer: Respondent objects to the Petitioner’s First Requests for Admission in their entirety given the
date of actual delivery and service of the Petitioner’s discovery requests, which was July 2, 2014.
Discovery in this case closed on June 4, 2014, Petitioner’s discovery requests are dated June 4, 2014, but
Respondent did not receive Petitioner’s discovery requests until July 2, 2014, Through no fault of
Respondent’s, Respondent received Petitioner’s discovery requests nearly 30 days following the close of
discovery in this case. Respondent did receive Petitioner’s Supplemental Rule 26(A)(1) Disclosures, also
dated June 4, 2014, on June 35, 2014, but Respondent did not receive Petitioner’s discovery requests until the
moring of July 2, 2014. Given the delay in service, and the lack of a stipulation between the parties to

PAGE 99 OF 123



extend the discovery period in this case, Respondent objects to Petitioner’s discovery requests in their
entirety. The discovery devices, namely, discovery depositions, interrogatories, requests for production of
documents and things, and requests for admission, are available for use.only during the discovery period.
See Smith International, Inc. v. Olin Corp., 201 USPQ 250 (TTAB 1978), and Rhone- Poulenc Industries v.
Gulf Oil' Corp., 198 UPSQ 372 (TTAB 1978). Respondent has no obligation to respond to an untimely
request for discovery. TBMP § 403.01. Respondent is willing to enter into a reciprocal extension of the
discovery deadline in this case, following a conference between the parties, or a hearing on this matter.

Subject to the foregoing objection(s), denied.

REQUEST FOR ADMISSION NO. 3.

At no time was Respondent the owner of COMFORTCLUB.

Answer: Respondent objects to the Petitioner’s First Requests for Admission in their entirety given the
date of actual delivery and service of the Petitioner’s discovery requests, which was July 2, 2014.
D.iscovery in this case closed on June 4, 2014, Petitioner’s discovery requests are dated June 4, 2014, but
Respondent did not receive Petitioner’s discovery requests until July 2, 2014, Through no fault of
Respondent’s, Respondent received Petitioner’s discovery requests nearly 30 days following the close of
discovery in this case. Respondent did receive Petitioner’s Supplemental Rule 26(A)(1) Disclosures, also
dated June 4, 2014, on June 5, 2014, but Respondent did not receive Petitioner’s discovery requests until the
moming of July 2, 2014, Given the delay in service, and the lack of a stipulation between the parties to
extend the discovery period in this case, Respondent dbjects to Petitioner’s discovery requests in their
entirety. The discovery devices, namely, discovery depositions, interrogatories, requests for production of
documents and things, and requests for admission, are available for use only during the discovery period.
See Smith International, nc. v. Olin Corp., 201 USPQ 250 (TTAB 1978), and Rhone- Poulenc Industries v.
Gulf Oil Corp., 198 UPSQ 372 (TTAB 1978). Respondent has no cbligation to respond to an untimely
request for discovery. TBMP § 403.01. Respondent is willing to enter into a reciprocal extension of the
discovery deadline in this case, following a conference between the parties, or a hearing on this matter.

Subject to the foregoing objection(s), denied.

REQUEST FOR ADMISSION NO. 4:

Petitioner's Mark has been in use in interstate commerce by Petitioner and/or licensees of Petitioner since at

least as early as 2006.
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Answer: Respondent objects to the Petitioner’s First Requests for Admission in their entirety given the
date of actnal delivery and service of the Petitioner’s discovery requests, whick was July 2, 2014,
Discovery in this case closed on June 4, 2014. Petitioner’s discdvery requests are dated June 4, 2014, but
Respondent did not receive Petitioner’s discovery requests until July 2, 2014. Through no fault of
Respondenf’s, Respondent received Petitioner’s discovery requests nearly 30 days following the close of
discovery in this case. Respondent did receive Petitioner’s Supplemental Rule 26(A)(1) Disclosures, also
dated June 4, 2014, on June 5, 2014, but Respondent did not receive Petitioner’s discovery requests until the
morning of July 2, 2014. Given the delay in service, and the lack of a stipulation between the parties to
extend the discovery period in this case, Respondent objects to Petitioner’s discovery requests in their
entirety. The discovery devices, namely, discovery depositions, inferrogatories, requests for production of
documents and things, and requests for admission, are available for use only during the discovery period.
See Smith International, Inc. v. Olin Corp., 201 USPQ 250 (TTAB 1978), and Rhone- Poulenc Industries v.
Gulf Ol Corp., 198 UPSQ 372 (TTAB 1978). Respondent has no obligation to respond to an untimely
request for discovery. TBMP § 403.01. Respondent is willing to enter into a reciprocal extension of the

discovery deadline in this case, following a conference between the parties, or a hearing on this matter.

Subject to the foregoing objection(s), denied.

REQUEST FOR ADMISSION NO. 5:

Respondent has been an AirTime 500 member and licensee of Petitioner since August 21, 2007, by signing
the AirTime Member Agreement, Respondent agreed that "AirTime whelly owns and/or has protectable
legal rights in and to the AirTime Resources whetlier ...(b) the AirTime Resources are subject to copyright,
trademark ,tradename, and/or patent rights of AirTime ..." In the Member Agreement, Respondent agreed
"[n]ot to use any or all of the AirTime Resources for any purpose other than your valid participation in the
AlrTime Program . ..[and N]othing in this Agreement shall be construed as conveying to you ...{ii) any
license to use, sell, exploit, .copy or further develop any such AirTime Resources.” Petitioner's Mark falls
under the umbrella of the term "AirTime Resources” as described in said Member Agreement.

Answer: Respondent objects to the Petitioner’s First Requests for Admission in their entirety given the
date of actual delivery and service of the Petitioner’s discovery requests, which was July 2, 2014,
Discovery in this case closed on June 4, 2014, Petitioner’s discovery requests are dated June 4, 2014, but
Respondent did not receive Petitioner’s discovery requests until July 2, 2014. Through no fault of

Respondent’s, Respondent received Petitioner’s discovery requests nearly 30 days following the close of
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discovery in this case. Respondent did receive Petitioner’s Supplemental Rule 26(A)(1) Disclosures, also
dated June 4, 2014, on June 5, 2014, but Respondent did not receive Petitioner’s discovery requests until the
moming of July 2, 2014. Given the delay in service, and the lack of a stipulation between the parties to
extend the discovefy period in this case, Respondent objects to Petitioner’s discovery requests in their
entirety. The discovery devices, namely, discovery depositions, interrogatories, requests for production of
documents and things, and requests for admission, are available for use only during the discovery period.
See Smith International, Inc. v. Olin Corp., 201 USPQ 250 (TTAB 1978), and Rhone- Poulenc Industries v.
Gulf Oil Corp., 198 UPSQ 372 (TTAB 1978). Respondent has no obligation to respond to an untimely
request for discovery. TBMP § 403.01. Respondent is willing to enter into a reciprocal extension of the
discovery deadline in this case, folloﬁing a conference between the parties, or a hearing on this matter,

Subject to the foregoing objection(s), denied.

REQUEST FOR ADMISSION NO. 6:

Respondent attended an SGI "Senior Tech" course in March, 2008. Petitioner's COMFORTCLUB Mark
and Petitioner's services were discussed and promoted to Airtime members and licensees at the SGJ
"Senior Tech" course in March, 2008.

Answer:

Respondent objects to the Petiticner’s First Requests for Admission in their entirety given the date of actual
delivery and service of the Petitioner’s discovery requests, which was July 2, 2014. Discovery in this case
closed on June 4, 2014. Petitioner’s discovery requests are dated June 4, 2014, but Respondent did not
receive Petitioner’s discovery requests until July 2, 2014, Through no fault of Respondent’s, Respondent
received Petitioner’s discovery requests nearly 30 days following the close of discovery in this case.
Respondent did receive Petitioner’s Supplemental Rule 26(A)(1) Disclosures, also dated June 4, 2014, on
June 5, 2014, but Respondeﬁt did not receive Petitioner’s discovery requests until the morning of July 2,
2014. Given the delay in service, and the lack of a stipulation between the parties to extend the discovery
period in this case, Respondent objects to Petitioner’s discovery requests in their entirety. The discovery
devices, namely, discovery depositions, interrogatories, requests for production of documents and things,
and requests for admission, are available for use only during the discovery period. See Smith International,
Inc. v. Olin Corp., 201 USPQ 250 (TTAB 1978), and Rhone- Poulenc Industries v. Gulf Qil Corp., 198
UPSQ 372 (TTAB 1978). Respondent has no obligation to respond .to an untimely request for discovery,

TBMP § 403.01. Respondent is willing to enter into a reciprocal extension of the discovery deadline in this
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" case, following a conference between the parties, or a hearing on this matter.

Subject to the foregoing objection(s), denied.

REQUEST FOR ADMISSION NO. 7:

Respondent, without the authorization of Petitioner, filed Application No. 77/420,784 for
COMFORTCLUB after attending an SGI course covering Petitioner's services rendered under Petitioner's

Mark.
Answer;

Respondent objects to the Petitioner’s First Requests for Admission in their entirety given the date of actual
delivery and service of the Petitioner’s discovery requests, which was July 2, 2014. Discovery in this case
closed on June 4, 2014. Petitioner’s discovery requests are dated June 4, 2014, but Respondent did not
receive Petitioner’s discovery requests until July 2, 2014. Through no fault of Respondent’s, Respondent
received Petitioner’s discovery requests nearly 30 days following the close of discovery in this case.
Respondent did receive Petitioner’s Supplemental Rule 26(A)(1) Disclosures, also dated June 4, 2014, on
June 5, 2014, but Respondent did not receive Petitioner’s discovery requests until the morning of July 2,
2014. Given the delay in service, and the lack of a stipulation between the parties to extend the discovery
period in this case, Respondent objects to Petitioner’s discovery requests in their entirety. The discovery
devices, namely, discovery depositions, inferrogatories, requésts for production of documents and things,
and requests for admission, are available for use only during the discovery period. See Smith Internétionaf,
Inc. v. Olin Corp., 201 USPQ 250 (TTAB 1978), and Rhone- Poulenc Industries v. Gulf Oil Corp., 198
UPSQ 372 (TTAB 1978). Respondent has no obligation to respond to an untimely request for discovery.
TBMP § 403.01. Respondent is willing to enter into a reciprocal extension of the discovery deadline in this
case, following a conference between the parties, or a hearing on this matter.

Subject to the foregoing objection(s), denied.

REQUEST FOR ADMISSION NO. 8:

At all relevant times, Respondent's use of COMFORTCLUB was only as a licensee of Petitioner pursuant

to Respondent's AirTime Member Agreement. Respondent was never an owner of the COMFORTCLUB
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mark.

Answer: Respondent objects to the Petitioner’s First Requests for Admission in their entirety given the
date of actual delivery and service of the Petitioner’s discovery requests, which was July 2, 2014.
Discovery in this case closed on June 4, 2014. Petitioner’s discovery requests are dated June 4, 2014, but
Respondent did not receive Petitioner’s discovery requests until July 2, 2014, Through no fault of
Respondent’s, Respondent received Petitioner’s discovery requests nearly 30 days following the close of
discovery in this case. Respondent did receive Petitioner’s Supplemental Rule 26(A)(1) Disclosures, also
dated June 4, 2014, on June 5, 2014, but Respondent did not receive Petitioner’s discovlery requests until the
morning of July 2, 2014. Given the delay in service, and the lack of a stipulation between the parties to
extend the discovery period in this case, Respondent‘objects to Petitioner’s discovery requests in their
entirety. The discovery devices, namely, discovery depositions, interrogatories, requests for production of
documents and things, and requests for admission, are available for use only during the discovery period.
See Smith International, Inc. v. Olin Corp., 201 USPQ 250 (TTAB 1978), and Rhone- Poulenc Industries v.
Gulf 0il Corp., 198 UPSQ 372 (TTAB 1978). Respondent has no obligation to respond to an untimely
request for discovery. TBMP § 403.01. Respondent is willing to enter into a reciprocal extension of the
discovery deadline in this case, following a conference between the parties, or a hearing on this matter.

Subject to the foregoing objection(s), denied.

REQUEST FOR ADMISSION NO. 9:

Respondent’ s Application No..77/420,784 for Respondent's Mark was filed fraudulently. Respondent' s

Mark is thus void.

Answer: Respondent bbjects to the Petitioner’s First Requests for Admission in their entirety given the
date of actual delivery and service of the Petitioner’s discovery requests, which was July 2, 2014.
Discovery in this case closed on June 4, 2014. Petitioner’s discovery requests are dated June 4, 2014, but
Respondent did not receive Petitioner’s discovery requests until July 2, 2014. Through no fault of
Respondent’s, Respondent received Petitioner’s discovery requests nearly 30 days following the close of -
discovery in this case. Respondent did receive Petitioner’s Supplemental Rule 26(A)(1) Disclosures, also
dated June 4, 2014, on June 5, 2014, but Respondent did not receive Petitioner’s discovery requests until the
morning of July 2, 2014, Given the delay in service, and the lack of a stipulation between the parties to
extend the discovery period in this case, Respondent objects to Petitioner’s discovery requests in their

entirety. The discovery devices, namely, discovery depositions, interrogatories, requests for production of
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documents and things, and requests for admission, are available for use only .during the discovery period.
See Smith International, Inc. v. Olin Corp., 201 USP(Q 250 (TTAB 1978), and Rhone- Poulenc Industries v.
Gulf Oil Corp., 198 UPSQ 372 (TTAB 1978). Respondent has no obligation to respond to an untimely
request for discovery. TBMP § 403.01. Respondent is willing to enter into a reciprocal extension of the

discovery deadline in this case, following a conference between the parties, or a hearing on this matter.

Subject to the foregoing objection(s), denied.

"REQUEST FOR ADMISSION NO. 10:

Petitioner used the mark COMFORTCLUB m U.S. commerce before any use of the mark

COMFORTCLUB in U.S. commerce by Respondent commenced.

Answer; Respondent objects to the Petitioner’s First Requests for Admission in their entirety given the
date of actual delivery and service of the Petitioner’s discovery requests, which was July 2, 2014,
Discovery in this case closed on June 4, 2014. Petitioner’s discovery requests are dated June 4, 2014, but
Respondent did not receive Petitioner’s discovery requests until July 2, 2014, Through no faunlt of
Respondent’s, Respondent received Petitioner’s discovery requests nearly 30 days following the close of
discovery in this case. Respondent did receive Petitioner’s Supplemental Rule 26(A)(1) Disclosures, also
dated June 4, 2014, on June 5, 2014, but Respondent did not receive Petitioner’s discovery requests uniil the
moming of July 2, 2014, Given the declay in service, and the lack of a stipulation between the parties to
extend the discovery period in this case, Respondent objects to Petitioner’s discovery requests in their
entirety. The discovery devices, namely, discovery depositions, interrogatories, requests for production of
documents and things, and requests for admission, are available for use only during the discovery period.
See Smith International, Inc. v. Olin Corp., 201 USPQ 250 (TTAB 1978), and Rhone- Poulenc Industries v.
Gulf Oil Corp., 198 UPSQ 372 (TTAB 1978). Respondent has no obligation to respond to an untimely
request for discovery. TBMP § 403.01. Respondent is willing to enter into a reciprocal extension of the

discovery deadline in this case, following a conference between the parties, or a hearing on this matter,

Subject to the foregoing objection(s), denied.
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REQUEST FOR ADMISSION NO. 11:

Prior to March 13, 2008, the filing of Application No. 77/420,784, Respondent was aware of Petitioner's
senior and prior right in Petitioner's Mark for both Petitioner's services and Respondent's services.

Answer: Respondent objects to the Petitioner’s First Requests for Admission in their entirety given the
date of actual delivery and service of the Petitioner’s discovery requests, which was July 2, 2014.
Discovery in this case closed oﬁ Tune 4, 2014. Petitioner’s discovery requests are dated June 4, 2014, but
Respondent did not receive Petitioner’s discbvery requesis until July 2, 2014. Through no fault of
Respondent’s, Respondent received Petitioner’s discovery requests nearly 30 days following the close of
discovery in this case. Respondent did receive Petitioner’s Supplemental Rule 26{A)(1) Disclosures, also
dated June 4, 2014, on June 5, 2014, but Respondent did not receive Petitioner’s discovery requests until the
moming of July 2, 2014. Given the delay in service, and the lack of a stipulation between the parties to
extend the discovery period in this case, Respondent 6bjects to Petitioner’s discovery requests in their
entirety. The discovery devices, namely, discovery depositions, interrogatories, requests for production of
documents and things, and requests for admission, are available for use only during the discovery period.
See Smith International, Inc. v. Olin Corp., 201 USPQ 250 (TTAB 1978}, and Rhone- Poulenc Indusiries v.
Gulf Oil Corp., 198 UPSQ 372 (TTAB 1978). Respondent has no obligation to respond to an untimely
request for discovery. TBMP § 403.01. Respondent is willing to enter info a reciprocal extension of the

discovery deadline in this case, following a conference between the parties, or a hearing on this matter.

Subject to the foregoing objection(s), denied.

REQUEST FOR ADMISSION NO. 12:

Respondent's Mark is identical to Petitioner's Mark.

Answer: Respondent objects to the Petitioner’s First Requests for Admission in their entirety given the
date of actunal delivery and service of the Petitioner’s discovery requests, which was July 2, 2014.
Discovery in this case closed on June 4, 2014, Petitioner’s discovery requests are dated June 4, 2014, but
Respondent did not receive Petitioner’s discovery requests until July 2, 2014, Through ne fault of
Respondent’s, Respondent received Petitioner’s discovery requests nearly 30 days following the close of

discovery in this case. Respondent did receive Petitioner’s Supplemental Rule 26(A)(1) Disclosures, also
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dated June 4, 2014, on June 5, 2014, but Respondent did not receive Petitioner’s discovery requests until the
morning of July 2, 2014. Given the delay in service, and the lack of a stipulation between the parties to
extend the discovery period in this case, Respondent objects to Petitioner’s discovery requests in their
entirety. The discovery devices, namely, discovery depositions, interrogatories, requests for preduction of
documents and things, and requests for admission, ére available for use only during the discovery period.
See Smith International, Inc. v. Olin Corp., 201 USPQ 230 (TTAB 1978), and Rhone- Poulenc Industries v.
Gulf Oz’l Corp., 198 UPSQ 372 (TTAB 1978). Respondent has no obligation to respond to an untimely
request for discovery. TBMP § 403.01. Respondent is willing to enter into a reciprocal extension of the -

discovery deadline in this case, following a conference between the parties, or a hearing on this matter.

Subject to the foregoing objection(s), denied.

REQUEST FOR ADMISSION NO. 13:

Respondent's Mark is confusingly similar to Petitioner's Mark.

Answer: Respondent objects to the Petitioner’s First Requests for Admission in their enfirety given the date
of actmal delivery and service of the Petitioner’s discovery requests, which was July 2, 2014, Discovery in
" this case closed on June 4, 2014, Petitioner’s discovery requests are dated June 4, 2014, but Respondent did
not receive Petitioner’s discovery requests until July 2, 2014, | Through no fanlt of Respondent’s,
Respondent received Petitioner’s discovery requests nearly 30 days following the close of discovery in this
case. Respondent did recei{fe Petitioner’s Supplemental Rule 26(A)(1) Disclosmes, also dated June 4, 2014,
on June 5, 2014, but Respondent did not receive Petitioner’s discovery requests until the morning of July 2,
2014. Given the delay in service, and the lack of a stipulation between the parties to extend the discovery
period in this case, Respondent objects to Petitioner’s discovery requests in their entirety. The discovery
devices, namely, discovery depositions, interrogafories, requests for production of documents and things,
and requests for admission, are available for use only during the discovery period. See Smith International,
Inc. v. Olin Corp., 201 USPQ 250 (TTAB 1978), and Rhone- Poulenc Industries v. Gulf Qil Corp., 198
UPSQ 372 (TTAB 1978). Respondent has no obligation to respond to an untimely request for discovery.
TBMP § 403.01. Respondent is willing to enter into a reciprocal extension of the discovery deadline in this
case, following a conference between the parties, or a hearing on this matter.

Subject to the foregoing objection(s), denied.
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REQUEST FOR ADMISSION NO. 14:

Respondent's services are the same as Petitioner's services.

Answer: Respondent objects to the Petitioner’s First Requests for Admission in their entirety given the
date of actual delivery and service of the Petitioner’s discovery requests, which was July 2, 2014.
Discovery in this case closed on June 4, 2014. Petitioner’s discovery requests are dated June 4, 2014, but
Respondent did not receive Petitioner’s discovery requests until July 2, 2014. Through no fault of
Respondent’s, Respondent received Petitioner’s discovery requests nearly 30 days following the close of
discovery in this case. Respondent did receive Petitioner’s Supplemental Rule 26(A)(1) Disclosures, also
dated June 4, 2014, on June 5, 2014, but Respondent did not receive Petitioner’s discovery requests until the
moming of July 2, 2014, Given the delay in service, and the lack of a stipulation between the parties to
extend the discovery period in this case, Respondent objects to Petitioner’s discovery requests in their
entirety. The discovery devices, namely, discovery depositions, interrogatories, requests for production of
documents and things, and requests for admission, are available for use only during the discovery period.
See Smith International, Inc. v. Olin Corp., 201 USPQ 250 (TTAB 1978), and Rhone- Poulenc Industries v.
Gulf Oil Corp., 198 UPSQ 372 (TTAB 1978). Respondent has no obligation to respond to an untimely
request for discovery. TBMP § 403.01. Respondent is willing to enter into a reciprocal extension of the

discovery deadline in this case, following a conference between the parties, or a hearing on this matter.

Subject to the foregoing objection(s), denied.

REQUEST FOR ADMISSION NO. 15:

Respondent's services are sold through the same channels of trade as Petitioner's services and directed to the

same consumers.

Answer: Respondent objects to the Petitioner;s First Requests for Admission in their entirety given the date
of actual delivery and service of the Petitioner’s discovery requests, which was July 2, 2014. Discovery in
this case closed on June 4, 2014, Petitioner’s dlscovery requests are dated June 4, 2014, but Respondent did
not receive Petitioner’s d1scovery requests until July 2, 2014. Through no fault of Respondent’s,
Respondent received Petitioner’s discovery requests nearly 30 days following the close of discovery in this
case. Respondent did receive Petitioner’s Supplemental Rule 26(A)(1) Disclosures, also dated June 4, 2014, '
on June 5, 2014, but Respondent did not receive Petitioner’s discovery requests until the morning of July 2,
2014. Given the delay in service, and the lack of a stipulation between the parties to extend the discovery

period in this case, Respondent objects to Petitioner’s discovery requests in their entirety. The discovery
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devices, namely, discovery depositions, interrogatories, requests for production of documents and things,
and requests for admission, are available for use only during the discovery pefiod. See Smith International,
Inc. v. Olin Corp., 201 USPQ 250 (TTAB 1978), and Rhone- Poulenc Industries v. Gulf Oil Corp., 198
UPSQ 372 (TTAB 1978). Respondent has no obligation to respond to an untimely request for discovery.
TBMP § 403.01. Respondent is willing to enter into a reciprocal extension of the discovery deadline in this
case, following a conference between the parties, or a hearing on this matter.

Subject to the foregoing objection(s), denied. '

REQUEST FOR ADMISSION NO. 16:
Respondent is no longer an AirTime Member and is using the COMFORTCLUB mark without
authorization from Petitioner,

Answer: Respondent objects to the Petitioner’s First Requests for Admission in their entirety given the
date of actual delivery and service of the Petitioner’s discovery requests, which was July 2, 2014
Discovery in this case closed on June 4, 2014. Petitioner’s discovery requests are dated June 4, 2014, but
Respondent did not recéive Petitioner’s discovery requests until July 2, 2014, Through no faunlt of
Respondent’s, Respondent received Petitioner’s discovery requests nearly 30 days following the close of
discovery in this case. Respondent did receive Petitioner’s Supplemental Rule 26(A)(1) Disclosures, also
dated June 4, 2014, on June 5, 2014, but Respondent did not receive Petitioner’s discovery requests until the
morning of July 2, 2014. Given the delay in service, and the lack of a stipulation between the parties to
extend the discovery period in this case, Respondent objects to Petitioner’s discovery requests in their
entirety. The discovery devices, namely, discovery depositions, interrogatories, requests for production of
documents and things, and requests for admission, are available for use only during the discovery period.
See Smith International, Inc. v. Olin Corp., 201 USPQ 250 (TTAB 1978), and Rhone- Poulenc Industries v.
Gulf Oil Corp., 198 UPSQ 372 (TTAB 1978). Respondent has no obligation to respond to an untimely
request for discovery. TBMP § 403.01. Respondent is willing to enter into a reciprocal extension of the
discovery deadline in this case, following a conference between the parties, or a hearing on this matter.

Subject to the foregoing objection(s), as drafted, Respondent is unable to admit or deny this request.

REQUEST FOR ADMISSION NO. 17;

Respondent's Mark so closely resembles Petitioner's Mark such as to cause confusion, mistake, or
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deception, and/or to cause the consuming public to believe that Respondent's services marketed or sold in
connection with Respondent's Mark originate with or are sponsored, endorsed, licensed, authorized and/or
affiliated or connected with Petitioner and/or Petitioner' s services in violation of Section 2(d) of

the Lanham Act.

An.swer:' Respondent objects to the Petitioner’s First Requests for Admission in their entirety given the
date of actual delivery and service of the Petitioner’s discovery -requests, which was July 2, 2014,
Discovery in this case closed on June 4, 2014. Petitioner’s discovery requests are dated June 4, 2014, but
Respondent did not receive Petitioner’s discovery requests until July 2, 2014. Through no fault of
Respondent’s, Respondent received Petitioner’s discovery requests nearly 30 days following the close of
discovery in this case. Respondent did receive Petitioner’s Supplemental Rule 26(A)(1) Disclosures, also
dated June 4, 2014, on June 5, 2014, but Respondent did not receivé Petitioner’s discovery requests until the
morning of July 2, 2014. Given the delay in service, and the lack of a stipulation between the parties to
extend the discovery period in this case, Respondent objects to Petitioner’s discovery requests in their
entirety. The discovery devices, namely, discovery depositions, interrogatories, requests for prloduction of
documents and things, and requests for admission, are available for use only during the discovery period.
See Smith International, Inc. v. Olin Corp., 201 USPQ 250 (TTAB 1978), and Rhone- Poulenc Industries v,
Gulf Qil Corp., 198 UPSQ 372 (TTAB 1978). Respondent has no obligation to respond to an untimely
request for discovery. TBMP § 403.01. Respondent is willing to enter into a reciprocal extension of the
discovery deadline in this case, following a conference between the parties, or a hearing on this matter.

Subject to the foregoing objection(s), denied.

REQUEST FOR ADMISSION NO. 18:

Petitioner is and will be damaged by registration of Respondent's Mark.

Answer: Respondent objects to the Petitioner’s First. Requests for Admission in their entirety given the
date of actual delivery and service of the Petitioner’s discovery requests, which was July 2, 2014.
Discovery in this case closed on June 4, 2014, Petitioner’s discovery requests are dated June 4, 2014, but
Respondent did not receive Petitioner’s discovery requests until July 2, 2014. Through no fault of
Respondent’s, Respondent received Petitioner’s discovery requests nearly 30 days following the close of
discovery in this case. Respondent did receive Petitioner’s Supplemental Rule 26(A)(1) Disclosures, also

dated June 4, 2014, on June 5, 2014, but Respondent did not receive Petitioner’s discovery requests until the
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morning of July 2, 2014. Given the delay in service, and the lack of a stipulation between the parties to
extend the discovery period in this case, Respondent objects to Petitioner’s discovery requests in their
entirety. The discovery devices, namely, discovery depositions, interrogatories, requests for production of
documents and things, and requests for admission, are available for use only during the discovery period.
See Smith International, Inc. v. Olin Corp., 201 USPQ 250 (TTAB 1978), and Rhone- Poulenc Industries v.
Gulf Oil Corp., 198 UPSQ 372 (TTAB 1978). Respondent has no obligation to respond to an untimely
request for discovery. TBMP § 403.01. Respondent is willing to enter into a reciprocal extension of the
discovery deadline in this case, following a conference between the parties, or a hearing on this matter.

Subject to the foregoing objection(s), denied.

REQUEST FOR ADMISSION NO. 19:

Petitioner's rights in Petitioner's Mark predate any use by Respondent of Respondent’ s Mark in U.S.

commerce,

Answer: Respondent objects to the Petitioner’s First Requests for Admission in their entirety given the
date of actnal delivery an_d‘ setvice of the Petitioner’s discovery requests,- which was July 2, 2014.
Discovery in this case closed on June 4, 2014. Petitioner’s discovery requests are dated June 4, 2014, but
Respondent did not receive Petitioner’s discovery requests until July 2, 2014. Through no fault of
Respondent’s, Respondent received Petitioner’s discovery requests nearly 30 days following the close of
discovery in this case. Respondent did receive Petitioner’s Supplemental Rule 26(A)(1) Disclosures, also
dated June 4, 2014, on June 5, 2014, but Respondent did not receive Petitioner’s discovery requests until the
morning of July 2, 2014. Given the delay in service, and the lack of a stipulation between the parties to
extend the discovery period in this case, Respondent objects to Petitioner’s discovery requests in their
entirety. The discovery devices, namely, discovery depositions, interrogatories, requests for production of
documents and things, and requests for admission, are available for use only during the discovery period.
See Smith International, Inc. v. Olin Corp., 201 USPQ 250 (TTAB 1978), and Rhone- Poulenc Industries v.
Gulf Oil Corp., 198 UPSQ 372 (TTAB 1978). Respondent has no obligation to respond to an untimely
request for discovery. TBMP § 403.01. Respondent is willing to enter into a reciprocal extension of the
discovery deadline in this case, following a conference befween the parties, or a hearing on this matter.

Subject to the foregoing objection(s), denied.

REQUEST FOR ADMISSION NO. 20:
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All use of the COMFORTCLUB mark by Respondent inured to the benefit of Petitioner, the rightful
owner of the COMFORTCLUB mark in the U.S.

Answer: Respondent objects to the Pefitioner’s First Requests for Admission in their entirety given the
date of actual delivery and service of the Petitioner’s discovery requests, which was July 2, 2014,
Discovery in this case closed on June 4, 2014. Petitioner’s discovery requests are dated June 4, 2014, but
Respondent did not receive Petitioner’s discovery requests until July 2, 2014, Through no fault of
Respondent’s, Respondent received Petitioner’s discovery requests nearly 30 days following the close of
discovery in this case. Respondent did receive Petitioner’s Supplemental Rule 26(A)(1) Disclosures, also
dated June 4, 2014, on June 5, 2014, bﬁt Respondent did not receive Petitioner’s discovery requests until the
morning of July 2, 2014, Given the delay in service, and the lack of a stipulation between the parties to
extend the discovery period in this case, Respondent objecis to Petitioner’s discovery requests in their
entirety. The discovery devices, namely, discovery depositions, interrogatories, requests for production of
documents and things, and requests for admission, are available for use only during the discovery period.
See Smith International, Inc. v. Olin Corp., 201 USPQ 250 (TTAB 1978), and Rhone- Poulenc Industries v,
Gulf Oil C”orp., 198 UPSQ 372 (TTAB 1978). Respondent has no obligation to respond to an untimely
request for discovery. TBMP § 403.01. Respondent is willing to enter into a reciprocal extension of the
discbvery deadline in this case, following a conference between the parties, or a hearing on this matter.

Subject to the foregoing objection(s), denied.

REQUEST FOR ADMISSION NO. 21:

On March 13, 2008, Respondent's Owner and Principle Partner, Mr, Charles Barnaby, was aware of
Petitioner's senior rights in COMFORTCLUB but signed a fraudulent declaration in support of
Respondent's Application No. 77/420,784, with an intent to deceive. the U.S. Trademark Office into
granting régistration of Respondent's Mark.

Answer: Respondent objects to the Petitioner’s First Requests for Admission in their entirety given the
date of actual delivery and service of the Petitioner’s discovery requests, which was July 2, 2014
Discovery in this case closed on June 4, 2014. Petitioner’s discovery requests are dated June 4, 2014, but
Respondent did not receive Petitioner’s discovery requests until July 2, 2014. Through no fault of
Respondent’s, Respondent received Petitioner’s discovery requests nearly 30 days following the close of

discovery in this case. Respondent did receive Petitioner’s Supplemental Rule 26(A)1) Disclosures, also
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dated June 4, 2014, on June 35, 2014, but Respondent did not receive Petitioner’s discovery requests until the
morning of Tuly 2, 2014. Given the delay in service, and the lack of a stipulation between the parties to
extend the discovery period in this case, Respondent objects to Petitioner’s discovery requests in their
entirety. The discovery devices, namely, discovery depositions, interrogatories, requests for production of
documents and things, and requests for admission, are available for use only during the discovery period.
See Smith International, Inc. v. Olin Corp., 201 USPQ 250 (TTAB 1978), and Rhone- Poulenc Industries v.
Gudf Qil Corp., 198 UPSQ 372 (TTAB 1978). Respondent has no obligation to respond to an untimely
request for discovery. TBMP § 403.01. Respondent is willing to enter into a reciprocal extension of the
discovery deadline in this case, following a conference between the parties, or a hearing on this matter.

Subject to the foregoing objection(s), denied.

REQUEST FOR ADMISSION NO.22:

On March 13, 2008, Respondent's Owner and Principle Partner, Mr. Charles Barnaby, was aware of that it
was not the rightful ownér of the COMFORTCLUB Mark and Application No. 77/420,784, but signed a
fraudulent declaration in ;upport of Respondent's application for registration of Respondent's lI“vIark, with
an intent to deceive the U.I‘S. Trademark Office into granting registration of Respondent's Mark.

Answer: Respondent objects to the Petitioner’s First Requests for Admission in their entirety given the
date of actnal delivery and service of the Petitioner’s discovery requests, which was July 2, 2014,
Discovery in this case closed on June 4, 2014. Petitioner’s discovery requests are dated June 4, 2014, but
Respondent did not receive Petitioner’s discovery requests until July 2, 2014. Through no fault of
Respondent’s, Respondent received Petitioner’s disbovery requests nearly 30 days following the close of
discovery in this case. Respondent did receive Petitioner’s Supplemental Rule 26(A)(1) Disclosures, also
dated June 4, 2014, on June 5, 2014, but Respondent did not receive Petitioner’s discovery requests until the
morning of July 2, 2014, Given the delay in service, and the lack of a stipulation between the parties to
extend the discovery period in this case, Respondent objects to Petitioner’s discovery requests in their
entirety. The discovery devices, namely, discovery depositions, interrogatories, reﬁuests for production of
documents and things, and requests for admission, are available for use only during the discovery period.
See Smith International, Inc. v. Olin Corp., 201 USPQ 250 (TTAB 1978), and Rhone- Poulenc Industries v.
Gulf Qil Corp., 198 UPSQ 372 (TTAB 1978). Respondent has no obligaﬁon to respond to an untimely
request for discovery. TBMP § 403.01. Respondent is willing to enter into a reciprocal extension of the

discovery deadline in this case, following a conference between the parties, or a hearing on this matter,
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Subject to the foregoing objection(s), denied.

REQUEST FOR ADMISSION NO, 23:

Respondent's Declaration in Application No. 77/420,784 stating that "to the best of his/her knowledge and
belief no other person, firm, corporation, or association has the right to use the mark in commerce, either in
the identical form thereof or in such near resemblance thereto as to be likely, when used on or in
connection with the goods/services of such other person, to cause confusion, c;r to cause mistake, or to

deceive...." is false.

Answer: Respondent objects to the Petitioner’s First Requests for Admission in their entirety piven the
date of actnal delivery and service of thé Petitioner’s discovery requests, which was July 2, 2014.
Discovery in this case closed on June 4, 2014. Petitioner’s discovery requests are dated June 4, 2014, but
Respondent did not receive Petitioner’s discovery requests until July 2, 2014. Through no fault of
Respondent’s, Respondent received Petitioner’s discovery requests nearly 30 days following the close of
discovery in this case. Respondent did receive Petitioner’s Supplemental Rule 26(AX1) Disclosures, also
dated June 4, 2014, on June 5, 2014, but Respondent did not receive Petitioner’s discovery requests until the
moming of July 2, 2014. Given the delay in service, and the lack of a stipulation between the parties to
extend the discovery period in this case, Respondent objects to Petitioner’s discovery requests in their
entirety. The discovery devices, namely, discovery depositions, interrogatories, requests for production of
documents and things, and requests for admission, are available for use only during the discovery period.
See Smith International, Inc. v. Olin Corp., 201 USPQ 250 (TTAB 1978), and Rhone- Poulenc Industries v.
Gulf Oil Corp., 198 UPSQ 372 (TTAB 1978). Respondent has no obligation to respond to an untimely
request for discovery. TBMP § 403.01. Respondent is willing to enter into a reciprocal extension of the
discovery deadline in this case, following a conference between the parties, or a hearing on this matter.

Subject to the foregoing objection(s), denied.

REQUEST FOR ADMISSION NO. 24;

Petitioner established rights in the United States in its COMFORTCLUB Mark prior to 2008,

Answer: Respondent objects to the Petitioner’s First Requests for Admission in their entirety given the
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date of actual delivery and service of the Petitioner’s discovery requests, which was July 2, 2014,
Discovéry in this case closed on June 4, 2014, Petitioner’s discovery requests are dated June 4, 2014, but
‘Respondent did not receive Petitioner’s discovery requests until July 2, 2014. Through no fault of
Respondent’s, Respondent rebeived Petitioner’s discovery requests nearly 30 days following the close of
discovery in this case. Respondent did receive Petitioner’s Supplemental Rule 26(A)(1) Disclosures, also
dated June 4, 2014, on Tune 3, 2014, but Respondent did not receive Petitioner’s discovery requests until the
morning of July 2, 2014. Given the delay in service, and the lack of a stipulation between the parties to
extend the discovery period in this case, Respondent objects to Petitioner’s discovery requests in their
entirety. The discovery devicés, namely, discovery depositions, interrogatories, requests for production of
documenté and things, and requests for admission, are available for nse only during the discovery period.
See Smith International, Inc. v. Olin Corp., 201 USPQ 250 (TTAB 1978), and Rhone- Poulenc Industries v.
Gulf Oil Corp., 198 UPSQ 372 (TTAB 1978). Respondent has no obligation to respond to an untimely
request for discovery. TBMP § 403.01. Respondent is willing to enter into a reciprocal extension of the
discovery deadline in this case, following a conference between the parties, or a hearing on this matter.

Subject to the foregoing objection(s), denied.

REQUEST FOR ADMISSION No. 25:

Since as early as 2006, Petitioner has established extensive, common-law rights in COMFORTCLUB

Mark.,

Answer: Respondent objects to the Petitioner’s First Requests for Admission in their entirety given the
date of actual delivery and service of the Petitioner’s discovery requests, which was July 2, 2014,
Discovery in this case closed dn June 4, 2014. Petitioner’s discovery requests are dated June 4, 2014, but
Respondent did not receive Petitioner’s discovery requests until July 2, 2014. Through no fault of
Respondent’s, Respondent received Petitioner’s discovery requests nearly 30 days following the close of
discovery in this case. Respondent did receive Petitioner’s Supplemental Rule 26(A)(1) Disclosures, also
dated June 4, 2014, on June 5, 2014, but Respondent did not receive Petitioner’s discovery requests until the
morning of July 2, 2014. Given the delay in service, and the lack of a stipulation between the parties to
extend the discovery period in this case, Respondent objects to Petitioner’s discovery requests in their
entirety, The discovery devices, namely, discovery depositions, interrogatories, requests for production of
documents and things, and requests for admission, are available for use only during the discovery period.
See Smith International, Inc. v. Olin Corp., 201 USPQ 250‘(TTAB 1978), and Rhone- Poulenc Industries v.
Gulf Qil Corp., 198 UPSQ 372 (TTAB 1978). Respondent has no obligation to respond fo an untimely

request for discovery. TBMP § 403.01. Respondent is willing to enter into a reciprocal extension of the
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discovery deadline in this case, following a conference between the parties, or a hearing on this matter.

Subject to the foregoing objection(s), denied.

REQUEST FOR ADMISSION NO. 26:

Petitioner's rights in COMFORTCLUB date from prior to the filing date of Respondent's Mark or

Respondent' s alleged use in United States commerce of Respondent's Mark.

Answer: Respondent objects to the Petitioner’s First Requests for Admission in their entirety given the date
of actual delivery and service of the Petitioner’s discovery requests, which was July 2, 2014. Discovery in
this case closed on June 4, 2014. Petitioner’s discovery requests are dated June 4, 2014, but Respondent did
not receive Petitioner’s discovery reguests until July 2, 2014. Through no fault of Respondent’s,
Respondent received Petitioner’s discovery requests nearly 30 days following the close of discovery in this
case. Respondent did receive Petitioner’s Supplemental Rule 26{A)(1) Disclosures, also dated June 4, 2014,
on June 5, 2014, but Respondent did not receive Petitioner’s discovery requests until the mbrning of July 2,
2014. Given the delay in service, and the lack of a stipulation between the parties to extend the discovery
period in this case, Respondent objects to Petitioner’s discovery requests in their entirety. The discovery
devices, namely, discovery depositions, interrogatories, requests for production of documents and things,
and requests for admission, are available for use only during the discovery period. See Smith International,
Ine. v Oz_'in Corp., 201 USPQ 250 (TTAB 1978), and Rhone- Poulenc Industries v. Gulf Oil Corp., 198
UPSQ 372 (TTAB 1978). Respondent has no obligation to respond to an untimely request for discovery.
TBMP § 403.01. Respondent is willing to enter into a reciprocal extension of the discovery deadline in this
case, following a conférence between the parties, or a hearing on this matter.

Subiect to the foregoing objection(s), denied.

REQUEST FOR ADMISSTION NQO, 27:

Respondent’ s Mark is not entitled to continued registration pursuant to Section 2(d) of the Trademark Act,

15 U.S.C. § 1125(d) becanse it is likely to cause confusion with the Petitioner' s Mark.

Answer: Respondent objects to the Petitioner’s First Requests for Admission in their entirety given the
date of actual delivery and service of the Petitioner’s discovery requests, which was July 2, 2014.

Discovery in this case closed on June 4, 2014 Petitioner’s discovery requests are dated June 4, 2014, but
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Respondent did not receive Petitioner’s discovery requests until July 2, 2014. Through no fault of
Respondent’s, Respondent received Petitioner’s discovery requests nearly 30 days following the close of
discovery in this case. Respondent did receive Petitioner’s Supplemental Rule 26(A)1) Disclosures, also
dated June 4, 2014, on June 5, 2014, but Respondent did not receive Petitioner’s discovefy requests until the
morning of July 2, 2014, Given the delay in service, and the lack of a stipulation between the parties to
extend the discovery period in this case, Respondent objects to Petitioner’s discovery requests in their
entirety. The discovery devices, namely, discovery depositions, interro.gatories, requests for production of
documents and thiﬁgs, and requests for admission, are available for use only during the discovery period.
See Smith International, Inc. v. Olin Corp., 201 USPQ 250 (TTAB 1978), and Rhone- Poulenc Industries v.
Gulf Oil Corp., 198 UPSQ 372 (TTAB 1978). Respondent has no obligation to respond to an untimely
request for discovery. TBMP § 403.01. Respondent is willing to enter into a reciprocal extension of the
discovery deadline in this case, following a conference between the parties, or a hearing on this matter,

Subject to the foregoing objection(s), denied.

REQUEST FOR ADMISSION NO. 28:

Applicant committed fraud on the U.S. Patent and Trademark Office.

Answer: Respondent objects to the Petitioner’s First Requests for Admission in their entirety given the
date of actual delivery and service of the Petitioner’s discovery requests, which was July 2, 2014,
Discovery in this case closed on June 4, 2014. Petitioner’s discovery requests are dated June 4, 2014, but
Respondent did not receive Petitionef’s discovery requests until July 2, 2014. Through no fault of
Respondent’s, Respondent received Petitioner’s discovery requests nearly 30 days following the close of
discovery in this case. Respondent did receive Petitioner’s Supplemental Rule 26{A)(1) Disclosures, also
dated June 4, 2014, on June 5, 2014, but Respondent did not receive Petitioner’s discovery requests until the
morning of July 2, 2014, Given the delay in service, and the lack of a stipulation between the parties to
extend the discovery period in this case, Respondent objects to Petitioner’s discovery requests in their
entirety. The discovery devices, namely, discovery depositions, interrogatories, requests for production of
documents and things, and requests for admission, are available for use only during the discovery period.
See Smith International, Inc. v. Olin Corp., 201 USPQ 250 (TTAB 1978), and Rhone- Poulenc Industries v.
Gulf Oil Corp., 198 UPSQ 372 (TTAB 1978). Respendent has no obligation to respond to an untimely
request for discovery. TBMP § 403.01. Respondent is willing to enter into a reciprocal extension of the
discovery deadline in this case, following a conference between the parties, or a hearing on this matter.

Subject to the foregoing objection(s), denied.
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REQUEST FOR ADMISSION NO. 29:

Respondent's First Affirmative Defense in paragraph 41 of its Answer to Petitioner's Petition to Cancel is
without merit and unsuppdrted by evidence.

Answer: Respondent objects to the Petitioner’s First Requests for Admission in their entirety given the
date of actual délivery and service of the Petitioner’s discovery requests, which was July 2, 2014,
Discovery in this case closed on June 4, 2014. Petitioner’s discovery requests are dated June 4, 2014, but
Respondent did not receive Petitioner’s discovery requests until July 2, 2014. Through no fault of
Respondent’s, Respondent received Petitioner’s discovery requests nearly 30 days following the close of
discovery in this case. Respondent did receive Petitioner’s Supplemental Rule 26(A)(1) Disclosures, also
dated Tune 4, 2014, on June 5, 2014, but Respondent did not receive Petitioner’s discovery requests until the
mommning of July 2, 2014, Given the delay in service, and the lack of a stipulation between the parties to
extend the discovery period in this case, Respondent objects to Petitioner’s discovery requests in their
entirety. The discovery devices, namely, discovery depositions, interrogatories, requests for production of
‘documents and things, and requests for admission, are available for use only during the discovery period.
See Smith International, Inc. v. Olin Corp., 201 USPQ 250 (TTAB 1978), and Rhone- Poulenc Industries v.
Gulf Oil Corp., 198 UPSQ 372 (TTAB 1978). Respondent has no obligation to respond to an untimely
request for discovery. TBMP § 403.01. Respondent is willing to enter into a reciprocal extension of the
discovery deadline in this case, following a conference between the parties, or a hearing on this matfer.

Subject to the foregoing objection(s), denied.

REQUEST FOR ADMISSION NO. 30:

Respondent’ s Second Affirmative Defense in paragraph 42 of its Answer to Petitioner's Petition to Cancel

is without merit and unsupported by evidence.

Answer: Respondent objects to the Petitioner’s First Requests for Admission in their entirety given the
date of actual delivery and service of the Petitioner’s discovery requests, which was July 2, 2014,
Discovery in this case closed on June 4, 2014, Petitioner’s discovery requests are dated June 4, 2014, but
Respondent did not receive Petitioner’s discovery requests until July 2, 2014. Through no fault of
Respondent’s, Respondent received Petitioner’s discovery requests nearly 30 days following the close of

discovery in this case. Respondent did receive Petitioner’s Supplemental Rule 26(A)(1) Disclosures, also |
dated June 4, 2014, on June 5, 2014, but Respondent did not receive Petitioner’s discovery requests until the

morning of July 2, 2014, Given the delay in service, and the lack of a stipulation between the parties to
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extend the discovery period in this case, Respondent objects to Petitioner’s discovcry requests in their
entirety. The discovery devices, namely, discovery depositions, interrogatories, requests for productien of
documents and things, and requests for admission, are available for use only during the discovery period.
See Smith International, Inc. v. Olin Corp., 201 USPQ 250 (TTAB 1978), and Rhone- Poulénc Industries v.
Gulf Oil Corp., 198 UPSQ 372 (TTAB 1978). Respondent has no obligation to respond to an untimely
request for discovery. TBMP § 403.01. Respondent is willing to enter into a reciprocal extension of the
discovery deadline in this case, following a conference between the parties, or a hearing on this matter.

Subject to the foregoing objection(s), denied.

REQUEST FOR ADMISSION NO. 31:

Respondent' s Third Affirmative Defense in paragraph 43 of its Answer to Petitioner's Petition to Cancel is
withowt merit and unsupported by evidence,

Answer: Respondent objects to the Petitioner’s First Requests for Admission in their entirety given the
date of actual delivery and service of the Petitioner’s discovery requests, which was July 2, 2014.
Discovery in this case closed on June 4, 2014. Petitioner’s discovery requests are dated June 4, 2014, but
Respondent did not receive Petitioner’s discovery requests until July 2, 20i4. Through no fault of
Respondent’s, Respondent received Petitioner’s discovery requests nearly 30 days following the close of
discovery in this case. Respondent did receive Petitioner’s Supplemental Rule 26(A)(1) Disclosures, also
dated June 4, 2014, on June 5, 2014, but Respondent did not receive Petitioner’s discovery requests until the
morning of July 2, 2014. Given the delay in service, and the lack of a stipuiation between the parties to
extend the discovery period in this case, Respondent objects to Petitioner’s discovery requests in their
entirety. The discovery devices, namely, discovery depésitions, interrogatories, requests for production of
documents and things, and requests for admission, are available for use only during the discovery period.
See Smith International, Inc. v. Olin Carp., 201 USPQ 250 (TTAB 1978), and Rhone- Poulenc Industries v.
Gulf Oil Corp., 198 UPSQ 372 (TTAB 1978). Respondent has no obligation to respond to an untimely
request for discovery. TBMP § 403.01. Respondent is willing to enter into a reciprocal extension of the
discovery deadline in this case, following a conference between the parties, or a hearing on this matter.

Subject to the foregoing objection(s), denied.

REQUEST FOR ADMISSION NO. 32:

Respondent' s Fourth Affirmative Defense in paragraph 44 of its Answer to Petitioner's Petition to Cancel
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is without merit and unsupported by evidence.

Answer: Respondent objécts to the Petitioner’s First Requests for Admission in their entirety given the
date of actual delivery and service of the Petitioner’s discovery requests, which was July 2, 2014.
Discovery in this case closed on June 4, 2014, Petitioner’s discovéry requests are dated June 4, 2014, but
Respondent did not receive Pefitioner's discovery requests until July 2, 2014. Through no fault of
Rcspondent’s, Respondent received Petitioner’s discovery requests nearly 30 days following the close of
discovery in this case. Respondent did receive Petitioner’s Supplemental Rule 26(A)(1) Disclosures, also
dated June 4, 2014, on June 5, 2014, but Respondent did not receive Petitioner’s discovery requests until the
morning of July 2, 2014. Given the deldy in service, and the lack of a stipulation between the parties to
éxtend the discovery period in this case, Respondent objects to Petitioner’s discovery requests in their
entirety. The discovery devices, namely, discovery depositions, interrogatories, requests for production of
documents and things, and requests for admission, are available for use only during the discovery period.
See Smith International, Inc. v. Olin Corp., 201 USP_Q 250 (TTAB 1978), and Rhone- Poulenc Industries v.
Gulf 0il Corp., 198 UPSQ 372 (TTAB 1978). Respondent has no obligation to respond to an untimely
request for discovery. TBMP § 403.01. Respondent is willing to enter into a reciprocal extension of the
discovery deadline in this case, following a conference between the parties, or a hearing on this matter.

Subject to the foregoing objection(s), denied.

REQUEST FOR ADMISSION NGQ. 33:

Respondent' s Fifth Affirmative Defense in paragraph 45 of its Answer to Petitioner' s Petition to Cancel is
without merit and unsupported by evidence.

Answer: Réspondent objects to the Petitionef’s First Requests for Admission in their entirety given the
date of actnal delivery and service of the Petitioner’s discovery requests, which was July 2, 2014.
Discovery in this case closed on June 4, 2014. Petitioner’s discovery requests are dated June 4, 2014, but
Respondent did not receive Petitioner’s discovery requests until July 2, 2014.  Through no favult of
Respondent’s, Respondent received Petitioner’s discovery requests nearly 30 days following the close of
discovery in this case. Respondent did receive Petitioner’s Supplemental Rule 26(A)(1) Disclosures, also
dated June 4, 2014, on June 5, 2014, but Respondent did not receive Petitioner’s discovery requests until the
morniﬁg of July 2, 2014. Given the delay in service, and the lack of a stipulation between the parties to
extend the discovery period in this case, Respondent objects to Petitioner’s discovery requests in their

entirety. The discovery devices, namely, discovery depositions, interro'gatories, requests for production of
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documents and things, and requests for admission, are available for use only during the discovery period.
See Smith International, Inc. v. Olin Co:"p., 201 USPQ 250 (TTAB 1978), and Rhone- Poulenc Industries v.
Gulf Oil Corp., 198 UPSQ 372 (TTAB 1978). Respondent has no obligation to respond to an untimely
request for discovery, TBMP § 403.01. Respondent is willing to enter into a reciprocal extension of the
discovery deadline in this case, following a conference between the parties, or a hearing on this matter.

Subject to the foregoing objection(s), denied.

REQUEST FOR ADMISSION NO. 34:

Respondent's Sixth Affirmative Defense in paragraph 46 of its Answer to Petitioner's Petition to Cancel is
without merit and wnsupported by evidence.

Answer: Respondent objects to the Petitioner’s First Requests for Admission in their entirety given the
date of actual delivery and service of the Petifioner’s discovery requests, which was July 2, 2014.
Discovery in this case closed on June 4, 2014. Petitioner’s discovery requests are dated June 4, 2014, but
Respondent did not receive Petitioner’s discovery requests until July 2, 2014. Through no fault of
Respondent’s, Resi)ondent received Petitioner’s discovery requests nearly 30 days following the close of
discovery in this case. Respondent did receive Petitioner’s Supplemental Rule 26(A)(1) Disclosures, also
dated June 4, 2014, on June 5, 2014, but Respoﬁdent did not receive Petitioner’s discovery requests until the
morning of July 2, 2014.. Given the delay in service, and the lack of a stipulation between the parties fo
extend the discovery period in this case, Respondent objects to Petitioner’s discovery requests in their
entirety. The discovery devices, namely, discovery depositions, interrogatories, requests for production of
documents and things, and requests for admission, are available for use only during the discovery period.
See Smith International, Inc. v. Olin Corp., 201 USPQ 250 (TTAB 1978), and Rhone- Poulenc Industries v.
Gulf Oil Corp., 198 UPSQ 372 (TTAB 1978). Respondent has no obligation to respond to an untimely
request for discovery. TBMP § 403.01. Respondent is willing to enter into a reciprocal extension of the
discovery deadline in this case, following a conference between the parties, or a hearing on this matter.

Subject to the foregoing objection(s), denied.

REQUEST FOR ADMISSION NO. 35:

Respondent' s Seventh Affirmative Defense in paragraph 47 of its Answer to Petitioner's Petition to Cancel

is without merit and unsupported by evidence.
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Answer: Respondent objects to the Petitioner’s First Requests for Admission in their entirety given the
date of actual delivery and service of the Petitioner’s discovery requests, which was July 2, 2014.
Discovery in this case closed on June 4, 2014, Petitioner’s discovery requests are dated June 4, 2014, but
Respondent did not teceive Petitioner’s discovery requests until July 2, 2014, Through no fault of
Respondent’s, Respondent received Petitioner’s discovery requests nearly 30 days following the close of
discovery in this case. Respondent did receive Petitioner’s Supplemental Rule 26(A)(1) Disclosures, also
dated June 4, 2014, on June 5, 2014, but Respondent did not receive Petitioner’s discovery requests until the
morning of July 2, 2014. Given the delay in service, and the lack of a stipulation between the parties to
extend the discovery period in this case, Respondent objects to Petitioner’s discovery requests in their
entirety. The discovery devices, namely, discovery depositions, interrogatories, requests for production of
documents and things, and requests for admission, are available for use only during the discovery period.
See Smith International, Inc. v. Olin Corp., 201 USPQ 250 (TTAB 1978), and Rhone- Poulenc Industries v.
Gulf Oil Corp., 198 UPSQ 372 (TTAB 1978). Respondent has no obligation to respond to an untimely
request for discovery. TBMP § 403.01. Respondent is willing to enter into a reciprocal extension of the
discovery deadline in this case, following a conference between the parties, or a hearing on this matter.

Subject to the foregoing objection(s), denied.
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Dated: September 25, 2014

Respectfully,

Barnaby Heating & Air, LLC

/s/ Julie Celum Garrigue

JULIE CELUM GARRIGUE

Celum Law Firm, P1.1.C
11700 Preston Rd.

Suite 660, PMB 560
Dallas, Texas 75230
P:214,334.6065

E: 214.504.2289

E: Jeelum@celumlaw.com

Attorney for Respondent
Barnaby Heating & Air, LLC

CERTIFICATE OF SERVICE

1 hereby certify that a true copy of the foregoing RESPONDENT’S FIRST AMENDED
OBJECTIONS AND RESPONSES TO PETITIONER’S FIRST SET OF INTERROGATORIES,
FIRST REQUEST FOR PRODUCTION OF DOCUMENTS AND THINGS, AND FIRST
REQUEST FOR ADMISSION was served on counsel for Petitioner, this 24th day of September
2014, by sending the same via Email to:

Purvi 1. Patel
Purvi.Patel@haynesboone.com
Haynes and Boone, LLP
2323 Victory Avenue, Suite 700
Dallas, Texas 75219

/s/ Julie Celum Garrigue
JULIE CELUM GARRIGUE
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A= 001053
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°° PLATINUM . GOLD SILVER
N .Scheduled Service Scheduled Service Safety $11.95 per mo. /:39¢ per day
$29.95 per mo. / 98¢ per day. $19.95 per mo. / 65¢ per day Guaranteed appointment within 48 hours.
ALL benefits of GOLD CLUB - ALL benefits of SILVER CLUB $29.95 Safety inspéction. 10% discount on all
*PLUS: Guaranteed same-day appointments.  PLUS: Scheduled service to protect the System - repair services. FREE system rejuvenation
FREE repairs up to Level 5 as listed in the extends its life, gains peak energy efficiency, twice per year. (filtersiextra).
FixedRight Pricing™ guide. keeps it clean, includes up to 2 pounds of Savings of at least $216 per year!

refrigerant & filters & thermocouple.
Guaranteed appointments within 24 hours.
20% off major services. FREE Level 1 repairs...
no exclusions. FREE diagnostic service, and...
100% of your unused balance may be applied
’ to a new heating.or cooling system.
Savings of at least $354 per year.

 Name (cardholder) P AV \b :YO V‘/ﬂ“
address _ 810 (p JQ\/%{/C\/ |
City —— ‘QOL‘)LC{/ ‘ _ State'7)/cw

e trome) 42 IR 400 533 I o 972 304720
Emal address M DIoRO44.Z G Leyi ok 20

Savings potential of $890 (or more) peryear.

TERMS: Monthly Investment $ !/ Dot 0\ ' : 3 e U”/I{ﬁ - 5/ 7, 01
PRE-PAY INVESTMENT $ _ YEARS
géutomatic Credit Card Debit. | inderstand that the monthly fee will continue until a written notice of termination i is received atthe

cor porate office, Allow up to two weeks fo

: Condensmg Unit

Evaporator Coil _74 /)'\;4/\;,4,

Furnace fq ea) ’4""4

‘Additional Equipment

Representativ%ﬂ%% Date 2~ 2% so% '

TACLA 014319E

. Regulated by the Texas Departmen
Texas Department of Licensing & Bég
P.O. Box 12157, Austin, TX 78711 /

) 512463 6599 FAX 512.475.287}

©2008 Bamaby Heating & Alr, LLC. Al Rights Reserved s -

fation 'BARNABY - 000380_ -4620. Industrial St, Ste C « Rowlett, TX 75088
: " Phone 972:412; o1 50 + FAX 972.475.6813
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

CLOCKWORKIP, LLC

)
)
Petitioner, )
)

V. ) Cancellation No. 92057941

) Reg. No. 3,618,331

BARNABY HEATING & AIR, and ) ‘
McAFEE HEATING AND AIR )
CONDITIONING CO., INC. )
)
)

Respo;ndents.

DECLA?RATION OF CHELSFA CREW
1, Chelsea Crew, being duly sworn, zstate:

1. My na:ﬁe is Chelsea Crzew. I am over the age of 18. 1 make the statements in this
declaration based on my own personal !é%nowledge and the official records of my employer, Clockwork
Home Services (“Clockwork™), related tio the facts discussed herein. I certify under oath that the
statements made in this declaration are tirue to the best of my knowledge, information and belief.

2. T am currently employeczi by Clockwork and I am the Administrative Supervisor for
Success Academy, an entity that offers i‘éraining courses for members of companies that are or have been
affiliated with Clockwork, such as Succéss Group lnternational.and AirTime. 1 manage all record'
keeping and materials for Success Academy courses, including the Success Academy-“Senior Teéh”
course, I have held this role for Clockw;)rk for at least six years and am also well aware of the records
and materials that existed in the years preceding the date when | became Administrative Supervisor,

3. Qur official mcordé 31103M thaf Charles Barnaby attended the March 17, 2008 *Senior

Tech” Success Academy course in St. Louis. Attached to this Declaration as Exhibit 1 is the “non-

solicitation” agreement that Mr. Barnaby signed, which is required for those wishing to attend the “Senior
: |
1

Tech™ course,



4. “COMFORTCLUB” is u'jsed extensively during the Senior Tech course, and those uses
were prevaleﬁt during the Senior Tech CD;JI‘SE that Mr. Barnaby attended on March 17, 2008. The term is
used (and was used in March 2008 and beé:fore) in the PowerPoint demonstration that participants, such as

Mr. Rarnaby, view during the course.’

The undersigned being warned tliat willful false statements and the like are punishable by fine or
imprisonment, or both, under 18 U.5.C. § 1001, and that such willful false statements and the like may
jeopardize the validity of the application or document or any registration resulting therefrom, declares that

all statements made of his/her own knowledge are true; and all statements made on information and belief

are believed to be true.

Executed this ﬂl day of May 26 15 at ‘;:‘%f(\'g S&\F{l § Oi{(% }'i“:"" LQ §.";‘ €M

Q\f\OWﬁx (M)

Chelsea Crew
Administrative Supervisor
Success Academy, Clockwork Home Services
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Acknowledgement of Non-Solicitation Policy
Success Academy provides|training sessions and educational programs for members of
AiiTime 500, PSI, ESI, One {Hour Air Conditioning, Mr. Sparky, and Benjamin Franklin
Plumbing and their employees,p‘or the purpose of training and éducating attendees within
different trades-and professions.

In order to provide the best traiping and educational programs and materials for our members, it
has been and continues to be ane of the Policies of Success Academy that no member (or its
employees) may directly or indirectly use any of our sponsored training sessions, courses or
classes and/or our Scoreboard [or other information, tools, or reports as a vehicle, forum or
resource to identify, solicit or hife another member's employee or any employee of Success

Academy or its affiliates without first obtaining the written permission of the current employer.

This Policy includes, but is not limited to: employees who attend any Success Academy
sessions, courses or programs;|employees who may be identified through the use of any
Scoreboard information or publications; any featured Success Speakers; and employees who
are mentioned in any Success Academy materials or publications.

It has come to the attention of Success Academy that on occasion certain members have
attempted to hire-employees of | ther members during or after Success Academy's sponsored
training sessions or have used the Success Academy Crown Champion Scoreboard and/or
Success Group Intemational Scoreboard to identify potential employees who are already
employed by other members.

Obviously, such activities violate the Policies of Success Academy.

In order to insure that these types of activities do not occur in the future, we are requesting that
each member indicate their agreement to abide by all of the Policies of Success Academy as
may be announced from time:to|time (including without limitation the Policy noted above) in
order to-continue to use the resources and training provided by Success Academy.

While we do not-anticipate that any member will violate this or any of our other Policies,
Success Academy reserves the 'right to take appropriate action in the event that future violations
of this Policy occur including witj‘wout limitation:

1) First violation: up to and including one year suspension from any and all Success
Academy courses: '

2) ‘Second violation: up o and including permanent expulsion from any and all Success
Academy courses.

I'acknowledge and understand the above terms and conditions and agree, on behalf of my
company, myself, any co-owners and any employees, to abide by them.

Name (print)Ch e ke I% Sr Ny b—-; (Signature) GM’%
Company Name:6 arna 61 Heud :31; AN -

Date:3- 1~ 0> Name of Class: Senior Suhes T nrc e

i ; a ‘ . v )
QRMNDMDHING & HEATING® 1 The Senlor Sales Technician

Alwoys 0 TimensCe Yoo Don't Pay A Dimel* ‘ Success Academy 2007




™

This manual is published by Success Academy on behalf of Clockwork
Home Services for One Hour Air Conditioning, Benjamin Franklin
Plumbing, Mister Sparky and Success Group International for any of its
affinity groups. To request additional copies or materials for this program
please contact Success Academy at 800.771.0107.

bl

Copyright © 2007 Success Academy. All rights reserved. Printed in the
United States of America.

WARNING: This manual is the unpublished trade secret constituting proprietary
property of Success Academy and is to be maintained in strict confidence. State and
federal law prohibit unauthorized reproduction or disclosure of this manual or program,
orany information derived there from. Any violation will be subject to prosecution.

2 d,
o

ONE  'HOUR . The Senior Sales Technici
A A e Senior Sales Technician
%‘iﬁ%”ﬁﬂgf’!ﬂﬁﬁﬁ’ﬂﬁﬂf Success Academy 2007

ATRTIME
S
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